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U.S. Customs Service 


Treasury Decisions 


(T.D. 01-62) 
CANCELLATION OF CUSTOMS BROKER LICENSE 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Customs broker license cancellation. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker license is canceled without 
prejudice. 


Name License # Port Name 


Danzas Corporation anes 2005 New York 


Dated: August 22, 2001. 
BONNI G. TISCHLER, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, September 10, 2001 (66 FR 47058)| 
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(T.D. 01-63) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR AUGUST 2001 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): None. 


Austria schilling: 


August 1, 2001 $0.063901 
August 2, 2001 .064047 
August 3, 2001 .064265 
August 4, 2001 fn .064265 
August 5, 2001 ; .064265 
August 6, 2001 .063967 
August 7, 2001 .063770 
August 8, 2001 .063792 
August 9, 2001 .064577 
August 10, 2001 .064970 
August 11, 2001 .064970 
August 12, 2001 .064970 
August 13, 2001 as 065282 
August 14, 2001 .065587 
August 15, 2001 .066234 
August 16, 2001 066408 
August 17, 2001 .066605 
August 18, 2001 .066605 
August 19, 2001.... .066605 
August 20, 2001 ei .066328 
August 21, 2001 .066241 
August 22, 2001 = .066815 
August 23, .066612 
August 24, 2001 .066249 
August 25, 2001 - .066249 
August 26, .066249 
August 27, 2001 Sten .066118 
August 28, fe .066147 
August 29, 2001 .066110 
August 30, 2001 iver eters .066525 
August 31, 2001 : .066060 


Belgium franc: 


August 1, 2001 $0.021797 
August 2, 2001 vr .021847 
August 3, 2001 .021921 
August 4, 2001 ean 021921 
August 5, 2001 os .021921 
August 6, 2001 bt de .021820 
August 7, 2001 ’ 021753 
August 8, 2001 .021760 
August 9, 2001 .022028 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 


Belgium franc (continued): 


August 10, 2001 irs $0.022162 
August 11, 2001 . Gates .022162 
August 12, 2001 ar stakes .022162 
August 13, 2001 Rees .022268 
August 14, 2001 ....... res Nie are ati 022372 
August 15, 2001 .... waar 022593 
August 16, 2001 ee 

August 17, 2001 .. ‘ 022719 
August 18, 2001 eehansilavterake at rea een era 022719 
August 19, 2001 .022719 
August 20, 2001...  eaeeaeware era 022625 
August 21, 2001 ; 

August 22, 2001 .. peat Baie wosccoler ccc eral ol Sele eas .022791 
August 23, 2001 . a one alee 022722 
August 24, 2001 ....... 

August 25, 2001 ... 

August 26, 2001 ... 

August 27, 2001 .. 

August 28, 2001 . pee avatars } 
August 29, 2001 Pacers . ee ree 022551 
August 30, 2001 ..... Se urea : 3 .022692 
August 31, 2001 .. ae 022534 


tO Nw Nw NH NW bd bo 
CO ~1 OG ON ON 


b 


~) 


Finland markka: 


August 1, 2001 ....... , fe .. $0.147888 
August 2, 2001 rr oe fv abaiista ariel Sis) ckoents aera 148224 
PUBUAL S. ZOON 6 5. 65sec se es aates ue .148729 
August 4, 2001 .. : satan atee 148729 
August 5, 2001 ....... pe eeiciaite a ridaaon ee 148729 
August 6, 2001 ..... Ae , a 148039 
August 7, 2001 ........ Presid: 147585 
August 8, 2001 aes .147635 
August 9, 2001 .. aes iarahatel aelororatars * .149452 
August 10, 2001 ae Se Si eerets erat 150360 
August 11, 2001 ......... ee errr re eer : .150360 
August 12, 2001 ....... os eter ter Be enars si 150360 
August 13, 2001 eeraiheed Pe bra e-etiat as 151083 
August 14, 2001 . ‘ stanis ak athe eras areas 151790 
August 15, 2001 Aaa peace Jdvaptie sree tetas é 153286 
August 16, 2001 .. Reece : : ae j .153690 
August 17, 2001 ; o ahgnal is paleo of ea gh Se ahs .154144 
August 18, 2001 .... eRe ara BARR Re ee 154144 
Augast 19. ZOOP oon. ssc cece re ease ‘ .154144 
August 20, 2001 Raven fe prota Jetan. ee aiae ; : 153505 
Avigust 21, 200) ........: afb as erat ane Age erae ara es 153303 
PRMNRRRG re ORs oral os estp sc orien eat eee ne ee wim = 154632 
August 23, 2001... ; ee Peat eee 154161 
Pi ay ||) ee Drakare ahead .153320 
August 25, 2001 .......... belare eee a a a Ze: 153320 
August 26, 2001 . Nii eats = ence eee ree 153320 
August 27, 2001 ......... peer is .153017 
August 28, 2001 Ss ee ae Scvemtaaeries .153085 
August 29, 2001 ....... Isard Repracas .153001 
August 30, 2001 a aFaah ACa eR eh oat Sea eae ata tran .153959 
August 31, 2001 .. eraser ee re 152883 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 


France franc: 


August 1, 2001 $0.134048 
August 2, .1384353 
August 3, 2001 ate .134811 
August 4, 2001 Se .134811 
August 5, 134811 
August 6, 1 .134186 
August 7, .133774 
August 8, 2001 .133820 
August 9, 2001 .135466 
August 10, 2001 Sats .136289 
August 11, .136289 
August 12, 2001 .136289 
August 13, 2001 1386945 
August 14, 2001 eri .137585 
August 15, 2001 bie .138942 
August 16, er .139308 
August 17, 2001 hers .139720 
August 18, 2001 ... a 39720 
August 19, 2001 .139720 
August 20, 2001 ........ 139140 
August 21, 2001 . 138957 
August 22, ss me Re eae 140162 
August 23, { 39735 
August 24, 2 38973 
38973 


August 25, 2 


August 27, 

August 28, 2001 ... 
August 29, 2001 
August 30, 2001 
August 31, 2001 . 


Germany deutsche mark: 


38698 
38759 
38683 
39552 


38576 


Le 

li 

ae Ste Li 

August 26, 20( ale eae .138973 

1: 

le 

Is 

1 

1 


August 
August 
August 
August 
August 
August 


, 2001 $0.449579 
, 2001 «. .450602 
ZOO... 56s ee .452135 
UU ee ararete Siem eatehore 452135 
ZOOL s...%: .452135 
, 2001 sdictts Siar .450039 
August 7/2001 .......6 5% ieee 448659 
August 8, 2001 or oe wei .448812 
August 9,200) oo. esses ftiatal epee eos 454334 
August 10, 2001 .. 457095 
August 11, Liiscbisie 457095 
August 12, 2001.... : .457095 
August 13, 2001 ee 4 459293 
August 14, .461441 
August 15, 2001 .465991 
August 16, Soler .467219 
August 17, 7 : : 468599 
August 18, ‘ fora 468599 
August 19, : .468599 
August 20, eae .466656 
August 21, < .466043 
August 22, 470082 
August 23, .468650 


om whe 


~ 
mS 


oo 





FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 


U.S. CUSTOMS SERVICE 


August 2001 (continued): 


Germany deutsche mark (continued): 


24, 2001 
2 


August 
August 
August 
August 


August ¢ 
August < 
August ¢ 
August 3 


5, 2001 
6, 2001 
7, 2001 

, 2001 
9, 2001 
), 2001 


1, 2001 


Greece drachma: 


August 
August 
August 


August ¢ 
August { 


August 
August 
August 
August 
August 
August 
August 
August 
August 
August 
August 
August 
August 
August 


August 


August ‘ 
August £ 
August 2: 


August ‘ 


August 


August ‘ 
August 2 
August ‘ 
August 2 
August ¢ 


August 


1, 2001 


2, 2008.6. 


3, 2001 
, 2001 


>, 2001 


Py) .\) ae 


8, 2001 

9, 2001 . 
10, 2001 
1, 2001 


AEE 5.0. 


12, 2001 . 


3, 2001 
4, 2001 
, 2001 
16, 2001 
17, 2001 


18, 2001 ... 


19, 2001 


20, 2001 . 


2, 2001 
2001 


, 2001 . 


2001 ..... 


, 2001 . 


6, 2001 
, 2001 


, 2001 


, 200! .. 
, 2001 . 


2001 . 


Ireland pound: 


August 
August 
August 
August 
August 
August 
August 
August 
August 
August 


1, 2001 . 
, 2001 


SAUL 5... 


6, 2001 . 
7, 2001 . 
8, 2001 

9, 2001 . 
10, 2001 


3 
4, 2001 .. 
5, 2001 .. 
} 


August 11, 
August 12, 
August 13, 


2001 
2001 


2001 


$0.466094 


466094 
466094 
465173 
.465378 
465122 
.468037 
464764 


$0.002580 
.002586 
002595 
.002595 
002595 
002583 
002575 
002576 
.002608 
002624 
.002624 
.002624 
.002636 
.002649 
.002675 
.002682 
002690 
002690 
002690 
.002679 
002675 
.002698 
.002690 
.002675 
.002675 
002675 
002670 
.002671 
002670 
002686 
002668 


16481 
19020 
22829 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 


Ireland pound (continued): 


August 14, 2001 wees 9$1.145939 
August 15, .157239 
August 16, 2001 a .160287 
August 17, ws ai .163715 
August 18, 2001 .163715 
August 19, .163715 
August 20, 2001 .158890 
August 21, .157366 
August 22, 2001 .167397 


August 23, 2001 .163842 
.157493 
.157493 
.157493 


August 24, 2001 
August 25, 2001 
August 26, 
August 27, 
August 28, 2001... 
August 29, 
August 30, 
August 31, 2001 
Italy lira: 
August 1, 2001 
August 2, 2001 . 000455 
August 3, .000457 
August 4, 200 Sorc aeteasnereds .000457 
August 5, 2 .000457 
August .000455 
August 000453 
August .000453 
August 9, .000459 
August .000462 
August 11, 000462 
August 12, 2001 .000462 
August 13, 2001 000464 
August 14, 2001 000466 
August 15, 2001 .000471 
August 16, 2001 000472 
August 17, 2001 .000473 
August 18, 2001 .000473 
August 2001 .000473 
August 2001 . 000471 
August 21, 2001 .000471 
August 22, 2001... 000475 
August 23, 2001 000473 
August 24, 2001 000471 
August 25, 2001 .000471 
August 26, 2001 . .000471 
August 27, 2001 000470 
August 28, 2001 .000470 
August 29, 2001 .000470 
August 30, 2001 .000473 
August 31, 2001 .000469 


$0.000454 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 
Luxembourg franc: 
August 1, 2001 
August 2, 2001 
August 3, 2001 
August 4, 2001 .... mes .021921 
August 5, 2001 .... .021921 
August 6, 2001 . sa .021820 
August 7, 2001 . .021753 
August 8, 2001 ee .021760 
August 9, 2001 ...... o .022028 
August 10, 2001...... erate ede haters .022162 
August 11, 2001... BM sate aire .022162 
August 12, 2001 .022162 
August 13, 2001 .022268 
August 2001 .. ae .022372 
August 15, 2001.... , .022593 
August 16, 2001..... .022653 
PRRRISU TT 6 UNE occ ctea ex ac ekatnneeees ; .022719 
August 18, 2001 .. , ents .022719 
August , 2001 See ape Sa .022719 
August 20, 2001 wee .022625 
August 21, 200% . ......5: ene 022595 
August 22, 2001 .... sae .022791 
August 23, 2001 . bee ; .022722 


ats 
August 24, 2001 .022598 
August 


PRE 3 aces ma Gases as .022598 
August 26, 2001 ec bia ay .022598 
August 27, 2001 .022553 
August 28, 2001 .022563 
August 29, 2001 .. 022551 
August 30, 2001... .022692 
August 31, 2001 .. .022534 


$0.021797 
.021847 
021921 


nw = 


fam pe pet et 
ID OP 


co 


Ne 
mr OO 


NNNNN NWN WY 
D of C Lo 


~l 


~ 


Netherlands guilder: 
August 1, 2001 er eee $0.399009 
August 2, 2001 ....... sravshelers ier ove 399917 
August 3, 2001 . ; ateteis .401278 
PRUE RO oo wish she sa iw stern be Os 401278 
August 5, 2001 .401278 
August 6, 2001 ... 399417 
August 7 398192 
398328 


SEUNEE 20s 
August 8, 2001 rarer 
August 9, 2001 a eaters .403229 


August 10, 2001 .405680 
August 11, 2001 gan’ ‘ 405680 
August 12, 2001... ea 405680 
August 13, 2001 .. ; ; .407631 
August 14, 2001 .. Ravaie eharekererater as : 409537 
August 15, ZO0R. 03.5552. ee 413575 
August 16, 2001 ia .414664 
August 17, 2001....... .415890 
August 18, 2001 see .415890 
August 19, 2001...... Si .415890 
August 20, 2001 .414165 
August 21, 2001 ... .....45. a 413621 
August 2001 .417206 
August ows 415935 


Nr CO CI 


NNNNR EE 


co 





CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 38, SEPTEMBER 19, 2001 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 


Netherlands guilder (continued): 


August 24, 2001 $0.413666 
August 25, 2001 ng .413666 
August 26, 2001 .413666 
August 27, 2001 412849 
August 28, 2001 .413031 
August 29, 2001... 412804 
August 30, 2001 415390 
August 31, 2001 .... .412486 
Portugal escudo 


August 1, 2001 $0.004386 
August 2, 2001 .004396 
August 3, 2001 .004411 
August 4, 2001... .004411 
August 5, 2001 ....::; snbised .004411 
August 6, 2001 ... .004390 
August 7, 2001 .004377 
August 8, 2001 ese ahiene oherabar nas Dior .004378 
August 9, 2001 . ‘ gs ese aera .004432 
August 10, 2001... .004459 
August 11, 2001... 004459 
August 12, 2001...... 004459 
August 13, 2001 ...... coke eas .004481 
August 14, 2001 . ‘ Sroka dherahecsee Gree eee .004502 
August 15, 2001 . ; .004546 
August 2001 .. ; .004558 
August 17, 2001 ....... : .004571 
August 18, 2001 . ; .004571 
August 19, 2001... Boies 004571 
August 20, 2001 apse ses cre os .004553 
August 21, 2001 ........ .004547 
August 22, 2001 . a ewe ’ 004586 
SOUR ees SEN! Soda) 0:4 3 601, oa ; .004572 
EON Si5.cie 0 rae 004547 

25, 2001 . aan 004547 

PEP ENION occ o'deis Mo aciats Loar sae ee ttn 004547 

August 27, 2001 is bts Ete cin peepierete .004538 
August 28, 2001 Eh sesptea aniare atemelmecs 004540 
August ONE ea de ais'ja'% oe se 004538 
August 2001 ee rasherere ee 004566 
August 31, 2001 ...... sricaiaba aS wig 6.5 & Bat .004534 

South Korea won 

August 1, 2001 Pe eS seco ie $0.000771 
Aucust 22001 oc. 55s Saari pie oie .000776 
PUBUSE DS, ZOOL. ib. si ealae ee Wars _ .000777 
August 4, 2001 ........ as 000777 
August 5; 2001 ......... oases nes .000777 
PUPUBT-O: BOUL % sk 260% oa pavers .000773 
August 7, 2001 ...... is. 000775 
AVBUBE S,ZOOL os ci sicsiccce 3 — oat .000778 
August 9, 2001 Tr te .000776 


August 10, 2001 . 000779 
August 11, 2001..... aie .000779 
August 12, 2001 .000779 
August 13, ‘ .000779 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 


South Korea won (continued): 
August 14, 2001 ........ ; ere $0.000776 
August 15, 2001 ; Beaten ct aia 3 000779 
FERRIER MUIR a. Se acciona H.eke hae OG Meme RO a 000779 
August 17, 2001 Sopa ka Ween, pate areata 000779 
August 18, 2001 ...... ne ; dase ; 000779 
August 19, 2001 ....... vipa 5 eee eres 000779 
August 20, 2001 ........ Sati erapeaies Aubtasss .000778 
August 21, 2001 . aos ee ‘ 000779 
August 22; 2001 ........65.. sii 000779 
August 23, 2001 . ai atte Soe: 000779 
August 24, 2001 ..... oe oer 5 a 5 000781 
AiligUSE 25. ZOU vais soos cs ene ; : ; : 000781 
PAUSE 2 DOOR ois ce ey oitve ns : ‘ Stan 5 000781 
August 27, 2001 . ‘ ‘ aes 000781 
August 28, 2001 ..... See eatel att a oraltote : a 000781 
August 29, 2001 .... .sn ee Patt eae 000780 
August 30, 2001 . Biche a , 000779 
August 31, 2001 .. grat ay iar seem ate star Mac etete ; 000779 


Spain peseta 


August 1, 2000 2.062545 0: Savike ar .. $0.005285 
August 2, 2001 ore cones Senor ae ; 005297 
August 3, 2001 Peta Lao Laven 005315 
August 4, 2001 ........ PIS Racca od 005315 
August 5, 2001 steric tele laces of 005315 
August 6, 2001 ...... iit Sons SB rate getes .005290 
August 7, 2001 jis , aan .005274 
August 8, 2001 haven : 005276 
August 9, 2001 ... Acelgieialon tear Re eos alececes alah 005341 
August 10, 2001 : a : ee ey, 005373 
August 11, 2001... ap f : si Sts : 005373 
Amst 12° 200). ook 5c sents ee scr stercrares x erates 005373 
August 13, 2001 Ral aD eT F .005399 
August 14, 2001 . rear ee : ; re es 005424 
August 15, 2001.... : Si Ries 005478 
August 16, 2001 : cre : Seon 005492 
August £7, ZO0P cid ces sce oe ; ; : .005508 
August 18, 2001 ; ao 005508 
August 19, 2001 ‘ ; 005508 
August 20, 2001 <f ; 005485 
August 21, 2001 ..... Seeetis eres oF 005478 
August 22, 2001 stave sie ioRinere a 005526 
August 23, 2001 «22... 5555. ‘ ee Sand 005509 
August 24, 2001 .. : ; aie 005479 
August 25, 20017 ...:...5- rs ; : 005479 
August 26, 2001 ...... ee mari : .005479 
August 27, 2001 3 on : 7 005468 
August 28, 2001....... ial Saas ars : 005470 
PUIGE ZO, ZOE see soko daem acle solace sstarets pide} 005467 
August 30, 2001 . Sea orwer ee .005502 
August 31, 2001 . Ps oe tel nates 5 near deres 005463 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
August 2001 (continued): 
Taiwan N.T. dollar: 

August 1, 2001 . $0.028760 
August 2 
August 3, 2001 .... piel ayes sis aoekovaei a8 ae .028860 
August 4, 2001 Saale Pcclat cai avs .028860 
PROBES. DZ 6 5 «bine = 5 seve Pe Hale os .028860 


2001 Nave esate aves spec ante 028935 


August 6, 2001 . sor : ‘is =r dreate .028843 
PRIMI Oo seb ay wiz Aud eal So : le .028818 
Augsust'$, 2001 ...... 066... : ae Zig ; .028860 
August 9, 2001 ....... ; piensa Sclaateral si siN aera a ares .028818 
August 10, 2001.... patched oh pe tenets oe 028843 


, 2001 ... That Chas ie 5 mane 028843 

gust 12, 2001.... se itn: Ba See Here meckaat he athe tee 028843 
August 13, 2001 saiokleres Suaeretots : A prey .028860 
August 14, 2001..... Sonttatnhe os Sia Wevais Buia .028902 
August 15, 2001 ......... SF a adelate HOt cae ete Rone eee .028902 
August 16, 2001 a raeeer ido shea aaa See ee 028902 
Auswat 27, ZOOL oe ese ‘ 028902 
August 18, 2001 ; ‘ : : ‘ slave's wine tote 028902 
August 19, 2001... oe : ay Rares .028902 
August 20, 2001 eer haat . SB etarctats .028860 
August 21, 2001.... EM vecer Gitar racers sie apie aod .028885 
August 2001 ; - ’ .028860 
August 23, 2001 .. : ; 6 028843 
August 24, 2001 .. : : ; ‘ 028843 
August 25, 2001..... a re a Ae oka Here eraescts .028843 
Aug 26, 2001 . : sath : = .028843 
August 27, 2001 : : ‘ , ats 028868 
August 28, 2001 eae ; ae 028868 
August 29, 2001 : : wt , eed .028935 
August 30, 2001 .. ; : s 028902 
August 31, l sats oes : ; ; Soba era see 028918 


Dated: September 
RICHARD B. LAMAN 
Chief, 
Customs Information Exchange. 
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(T.D. 01-64) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR AUGUST 2001 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 01-50 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): None. 


Australia dollar: 
August 22, 2001 . sieevats bree rene reeds $0.536200 
Brazil real: 
August 1, 2001 .......... ; aaa cor ateeea tate $0.399680 
August 2, 2001 . te Neary we aE ae aga Cea si 402901 
August 3, 2001 .... ae nares stu vena unarete ears 400000 
August 4, 2001... 5 pees areata ; 400000 
August 5, 2001 rt ok eager <n See a .400000 
August'6, 2001 ....... si easels Sahai ev ora eae ae .405351 
August 7, 2001 Eevee reid sia ater er eee ai ms ee 408497 
August 8, 2001 Peete ast wate oar .405515 
fel Re 1) i er ; bot toarees 105515 
August 10, 2001 Seta ei ; a aes 401768 
August 11, 2001 Re are es =: fates ; .401768 
August 12, 2001 Scaasirer dal tnaleraes Basibestor ert otal .401768 
August 13, 2001 ae sfanyshe 6 ; . 400000 
August 14, 2001 . See Su Bree eee t 397614 
August 15, 2001 a Waa eaaete ae Be _ 101606 
August 16, 2001 ..... , avehna 400962 
Ausust 17, ZOOL... ..6.0ckes. ee ae Tire pesca atadt 396197 
Piuguat 18. AGUS 6 cc cece s ccs ; ; ; .396197 
August 19, 2001... ae : : : .396197 
August 20, 2001..... if ak Pret S 394555 
FRODURG TE AOU: a6 io sis weno oe wes ey: ee ea .394789 
August 22, 2001 . aoe oy Pee .396040 
August 23, 2001 Re Pa eilat ss Marat ket cats : Pspaceeros pono 
August 2001 siete 03 ; 9 ‘ 3923 3] 
August 2001 
August 26, 2001 
August 
August 
August 
PUEAISU MOR NONE 0055 6 oa Sala wan, yo vard va SOS RS 3 a 393082 
August a, 2001... thee nitions Bete aia. ee .391850 


ae 


~] > UI CO 


2001 Sip erena reanarars Sa eraRonates "30062: 


S 
Ke 


er eee ed .3990625 
2001 recite dderercn aaa 092311 


WNNNMDINNHNNN 


oo 
Se) 


Denmark krone: 
August 10, 2001..... wees arts 8b Se Ole wale eee) ae 
PRUGNISE ET BOWE cccic so ce a aoa rata ea taras & Seren 120127 
August 12, 2001 oS Ss action Pa rene ee .120127 
August 13, 2001 . Fetter rae spe en che aid 120598 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 2001 
(continued): 


Denmark krone (continued) 
August 14, 200 
August 15, 2001 
August 16, 200 
August 17, 2001 
August 18, 2001 
August 19, 200 
August 20, 2001 
August 21, 2001 
August 22, 200 
August 23, 200 

200 
9001 
26, 200 
7, 2001 





3, 2001 
, 2001 
, 2001 


2001 


, 2001 
11, 2001 
2, 2001 
2001 
, 2001 
, 2001 38 
35300 
140500 
40500 
140500 
137000 
1, 2001 
2, 2001 
2001 
2001 
2001 
2001 39300 
2001 : 38000 
2001 


2001 


2001 


Norway krone 


», 2001 


2001 


2001 

\ , 2001 
August 20, 2001 
August 21, 2001 
22, 2001 

3, 2001 

, 2001 

25, 2001 


», 2001 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 2001 
(continued): 


Norway krone (continued): 
August 27, 2001 
August 28, 2001 . 
August 29, 2001 .. 
August 30, 2001 . 
August 31, 2001 

South Africa rand: 

August 31, 2001 

Sweden krona: 

August 3, 2001 .. 
August 4, 2001 
August 5, 2001 
August 9, 2001 
August 10, 2001 .. 

1, 2001 

2, 2001 . 

3, 2001 

4, 


| 
August 1] 
August 1 
August 1] 
August 14, 2001... 
August 15, 2001 . 
August 16, 2001 
August 17, 2001 .. 
August 18, 2001 
August 19, 2001 
August 20, 2001 
August 21, 2001 
August 22, 2001 
2001 
2001 
August 25, 2001 
August 26, 2001 
August 27, 2001 
August 28, 2001 
August 29, 2601 
August 30, 2001 


9 


9 


August 


{ 


August 


9 
yy 


zerland franc 
August 3, 2001 
August 4, 2001 

5, 2001 
August 9, 2001 
August 10, 2001 
August 11, 2001 
August 12, 2001 . 
August 13, 2001 
August 14, 2001 
August 15, 2001 
August 16, 2001 
August 17, 2001 .. 
August 18, 2001 .. 
August 19, 2001 
August 20, 2001 
August 21, 2001 
August 22, 2001 
August 23, 2001 
August 24, 2001 


August 
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FOREIGN CURRENCIES—Variances from quarterly rates for August 2001 
(continued): 


Switzerland franc (continued): 


August 25, 2001 $0.600240 
August 26, 2001 Ae: .600240 
August 27, 2001 .598910 
August 28, 2001 .600240 
August 29, 2001 .599161 
August 30, 2001 .603318 
August 31, 2001 .598874 


Dated: September 4, 2001. 


RICHARD B. LAMAN, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, DC, September 5, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
DOUGLAS M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION AND MODIFICATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF KEY CHAINS WITH ATTACHED 
PLASTIC DOLLS OR TOYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and modification of a ruling 
letters and revocation of treatment relating to tariff classification of 
key chains with attached plastic dolls or toys. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs intends to revoke one ruling letter and to 
modify another pertaining to the tariff classification of key chains with 
attached plastic dolls or toys under the Harmonized Tariff Schedule of 
the United States (“HTSUS”). Customs also intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. Comments are invited on the correctness of the proposed 
action. 


DATE: Comments must be received on or before October 19, 2001. 


15 
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ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulation Branch, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. Comments 
submitted may be inspected at the same address during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, Gener- 
al Classification Branch (202) 927-1968. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke one ruling letter and modify another pertaining tothe 
tariff classification of key chains with attached plastic dolls and toys. Al- 
though in this notice Customs is specifically referring to two rulings 
(NY 817268 and NY A83438), this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing databases for 
rulings in addition to the one identified. No additional rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice should 
advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, be the result of the 
importer’s reliance on aruling issued to a third party, Customs person- 
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nel applying a ruling of a third party to importations of the same or 
similar merchandise, to the importer’s or Customs’ previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise issues of reasonable care on the part 
of the importer or its agents for importations of merchandise subse- 
quent to the effective date of the final notice of the proposed action. 

In NY 817268, dated December 29, 1995 (Attachment A), and NY 
A83438, dated June 5, 1996 (Attachment B), Customs classified certain 
key chains with attached dolls and toys under subheading 9502, 
HTSUS, as dolls representing oniy human beings, and under subhead- 
ing 9503, HTSUS, as toys, other than stuffed, respectively. In general, 
the purpose of a key chain, regardless of its adornment, is to hold keys. 
As such, most Customs rulings have classified key chains with attached 
dolls and toys under heading 7326, HTSUS, as other articles of iron or 
steel. Imported merchandise consisting of a split ring key chain and a 
doll or toy are considered composite goods that generally are classified 
pursuant to the principles of General Rule of Interpretation (GRI) 3, re- 
quiring a determination of the essential character of the complete good 
in order to classify the good for tariff purposes. It is Customs’ position 
that where there are functional and non-functional components of a 
composite good, the functional component imparts the essential char- 
acter of the good. See HQ 087831, dated November 27, 1990 (holding 
that under a GRI 3(b) analysis, the essential character of asplit key ring 
with a non-utilitarian vinyl attachment was the steel element); HQ 
950636, dated September 16, 1992 (following HQ 087831 to conclude 
that the essential character of a key ring with a plastic ornament in 
which a logo or photo could be placed was the steel element, and revok- 
ing numerous rulings that did not follow that analysis); HQ 960118, 
dated January 28, 1999 (holding that the key ring imparted the essen- 
tial character because of its function, as opposed to the voice synthesiz- 
er that merely played prerecorded sounds); HQ 959473, dated April 8, 
1997 (holding that a flashlight on key ring was not subordinate to the 
key ring because it was a working flashlight). However, where a doll or 
toy has significant manipulative play value such that the key chain is 
merely incidental to the doll or toy, that good would be classified under 
headings 9502 or 9503, HTSUS, respectively. See e.g., NY B85825 of 
May 30, 1997. 

Customs maintains that the three key chains classified in NY 817268 
and the “Etch-A-Sketch” key chain classified in NY A83438 are compos- 
ite goods consisting of more than one material or substance. However, 
due to the utility of the split ring key chains and the limited manipula- 
tive play value of the dolls and toy, the key chain component imparts the 
goods’ essential character. Therefore, the subject key chains should be 
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classified under subheading 7326.20.0050, HTSUS, as: “Other articles 
of iron or steel * * *: * * * Articles of iron or steel wire: * * * Other. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
817268, and any other ruling not specifically identified, classifying the 
same or similar merchandise, pursuant to the analysis set forth in HQ 
965102 (Attachment C), and modify NY A83438 pursuant to HQ 
965101 (Attachment D). Additionally, pursuant to 19 U.S.C. 1625(¢)(2), 
Customs intends to revoke any treatment previously accorded by the 
Customs Service to substantially identical merchandise. Before taking 
this action, we will give consideration to any written comments timely 
received. 


Dated: August 30, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
New York, NY, December 29, 1995. 
CLA-2-95:RR:NC:FC: 225 817268 
Category: Classification 
Tariff No. 9502.10.0020 and 9503.50.0020 
Mr. STEPHEN B. KEENEY 
Cap Toys INC 
26201 Richmond Road 


Bedford Heights, OH 44146-1439 
Re: The tariff classification of a doll and a toy musical instrument from China. 


DEAR Mr. KEENEY 

In your letter dated November 30, 1995, received in this office on December 3, 1995, you 
requested a tariff classification ruling. 

Two samples were submitted with your inquiry. The “Micro Size Stretch Armstrong Key 
Chain” consists of a human figure measuring about 4 inches in height with a permanently 
attached key chain. The figure has painted facial features and wears a textile top and 
shorts. The “Micro Jammers Key Chain” comes in an assortment of three styles which in- 
clude a miniature acoustic guitar, electric guitar and a boom box. All miniature articles are 
made of plastic and contain anon-replaceable battery which operates a sound reproducing 
device. Pressing any one of four buttons located on the toy will activate the prerecorded 
musical sounds. Both products are imported packaged, individually, on a blister card for 
retail sale. 

Classification is based upon the General Rules of Interpretation. The above described 
key chains are considered composite goods. GRI 3(b) states in part that “composite goods 
made up of different components which cannot be classified by reference to 3(a), shall be 
classified as if they consisted of the material or component which gives them their essential 
character”. This office finds the essential character of the subject articies to be imparted by 
the doll and musical toy, respectively. 

The applicable subheading for the “Micro Size Stretch Armstrong Key Chain” will be 
9502.10.0020, Harmonized Tariff Schedule of the United States (HTS), which provides for 
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dolls representing only human beings: whether or not dressed: other: not over 33 cm in 
height. The rate of duty will be free. 

The applicable subheading for the “Micro Jammers Key Chain” will be 9503.50.0020, 
Harmonized Tariff Schedule of the United States (HTS), which provides for toy musical 
instruments and apparatus. The rate of duty will be free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F-R. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alice J. Wong at 212-466-5538. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
New York, NY, June 5, 1996. 
CLA-2-95:RR:NC:FC: 225 A83438 
Category: Classification 
Tariff No. 9502.10.0020 and 9503.90.0030 


Ms. ANNETTE MCCORMACK 
MEIJER, INC 

2929 Walker Avenue, N.W. 
Grand Rapids, MI 49544-9428 


Re: The tariff classification of a doll and toy with attached key chains from China. 


DEAR Ms. McCorMACcK 

In your letter dated May 6, 1996, received in this office on May 8, 1996, you requested a 
tariff classification ruling. 

Two sample key chains were submitted with your inquiry. The “Barbie” key chain is 
composed of an actual “Barbie” doll figure which stands approximately 10 cm in height. 
The doll has articulated arms, legs and head. A metal key chain with key ring is permanent- 
ly attached to her back. The figure is molded of plastic and her clothing, makeup and hair 
have been painted on. The item comes in an assortment which includes a variety of doll 
fashions. It will be imported packaged in a window box with a cardboard hanger for display 
purposes. 

The “Etch-A-Sketch” key chain consists of a miniature sized working “Etch-A-Sketch” 
and attached metal key chain with a metal key ring. The turning of two knobs creates a 
picture, in outline form, on the screen. In order to erase the picture and begin again one 
must shake the article to clear the screen. The product will be imported packaged on a blis- 
ter card for retail sale. In a phone conversation you granted this office permission to retain 
the samples for training purposes. 

The above described key chains are considered composite goods, which are goods that 
consist of different materials or are made up of different components. Classification is 
based upon the General Rules of Interpretation. GRI 3(b) states in part that “composite 
goods made up of different components which cannot be classified by reference to 3(a), shall 
be classified as if they consisted of the material or component which gives them their essen- 
tial character”. This office finds the essential character of the subject articles to be im- 
parted by the “Barbie” doll and “Etch-A-Skeich” toy. 

The applicable subheading for the “Barbie Key Chain” will be 9502.10.0020, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for dolls representing 
only human beings: whether or not dressed: other: not over 33 cm in height. The rate of 
duty will be free. 

The applicable subheading for the “Etch-A-Sketch Key Chain” will be 9503.90.0030, 
Harmonized Tariff Schedule of the United States (HTS), which provides for other toys (ex- 
cept models), not having a spring mechanism. The rate of duty will be free. 
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This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alice J. Wong at 212-466-5538. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
U.S. CustoMs SERVICE, 
Washington, DC. 
CLA-2 :RR:CR:GC DBS 
Category: Classification 
Tariff No: 7326.20.0050 
Mr. STEPHEN B. KEENEY 
Cap Toys, Ine 
26201 Richmond Road 


Bedford Heights, OH 44146-1439 


Re: Revocation of New York Ruling 817268 regarding the tariff classification of key chains 
with a doll and a toy musical instrument attached. 

DEAR MR. KEENEY 

his letter is to inform you that Customs has reconsidered New York Ruling Letter (NY) 
817268, issued to you on December 29, 1995, concerning the tariff classification of the “Mi- 
cro Size Stretch Armstrong Key Chain” and the “Micro Jammers Key Chain” under the 
Harmonized Tariff Schedule of the United States (HTSUS). Customs ruled that the sub- 
ject key chains were classified under subheadings 9502.10.0020, the provision for “dolls 
representing only human beings and parts and accessories thereof: whether or not dressed: 
other: not over 33 cm in height;” and 9503.50.0020, the provision for “toy musical instru- 
ments and apparatus,” respectively. After a review of that ruling, it has been determined 
that these classifications were incorrect. For the reasons that follow, this ruling revokes 
NY 817268. 


7 
7 


Facts 

According to NY 817268, a “Micro Size Stretch Armstrong Key Chain” consists of a hu- 
nan figure measuring approximately 4 inches in height with permanently attached key 
chain. The figure has painted facial features and wears a textile top and shorts. The “Micro 
Jammers Key Chain” comes in an assortment of three styles which include a miniature 
acoustic guitar, electric guitar and a boom box. The miniature articles are made of plastic 
and contain a non-replaceable battery which operates a sound reproducing device. Press- 
ing any one of four buttons located on the toy will activate the prerecorded musical sounds. 
Both products are imported packaged, individually, on a blister card for retail sale. 

We note that subheading 9502.10.0020, HTSUS, is now renumbered as subheading 
9502.10.0060, HTSUS, and reworded to provide for “dolls representing only human beings 
and parts and accessories thereof: dolls, whether or not dressed: other. Subheading 
9503.50.0020, HTSUS, is now renumbered as subheading 9503.50.00, HTSUS, and re- 
worded to provide for “toy musical instruments and apparatus and parts and accessories 
thereof 


? 
I 


Issue: 

Whether the key chains should be classified under headings 9502 and 9503, HTSUS, as 
dolls and toys respectively, or under heading 7326, HTSUS, as other articles of iron or steel. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
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goods are classified by application of GRI 1, that is, according to the terms of the headings 
and any relative Section or Chapter Notes. In the event that goods cannot be classified sole- 
y on the basis of GRI 1, and if the headings and legal notes do not otherwise require, the 
remaining GRIs may then be applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. The ENs, though not dispo- 
sitive or legally binding, provide commentary on the scope of each heading of the HTSUS, 
and are the official interpretation of the Harmonized System at the international level 
Customs believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 

Other articles of iron or steel: 
Articles of iron or steel wire 
Other 


9502 Dolls representing only human beings and parts and accessories there- 
of 

9502.10 Dolls, whether or not dressed 

9502.10.0060 Other 


9503 Other toys; reduced-size (“scale”) models and similar recreational mod- 
els, working or not; puzzles of all kinds; parts and accessories thereof: 

9503.50.0000 Toy musical instruments and apparatus and parts and accessories 

thereof 

The term “doll” is not defined in the HTSUS. However, EN 95.02 states, in pertinent 

part, as follows: 


The heading includes not only dolls designed for the amusement of children, but also 
dolls for decorative purposes (e.g., boudoir dolls, mascot dolls), or for use in Punch 
and Judy or marionette shows, or those of a caricature type. 


Dolls are usually made of rubber, plastics, textile materials, wax, ceramics, wood, pa- 
perboard, papier maché or combinations of these materials. They may be jointed and 
contain mechanisms which permit limb, head or eye movements as well as reproduc- 


tT 


tions of the human voice, etc. They may also be dressed. (Emphasis added) 


The term “toy” is also not defined in the HTSUS. However, The General EN for Chapter 
95 states, in pertinent part, that the “Chapter covers toys of all kinds whether designed for 
the amusement of children or adults.” Further, EN 95.03(A) provides in pertinent part: 
“Certain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be ca- 
pable of limited “use”; but they are generally distinguishable by their size and limited ca- 
pacity : 


GRI 1 provides that articles are to be classified by the terms of the headings and relative 
Section and Chapter Notes. For an article to be classified in a particular heading, the head- 
ing must describe the article, and not be excluded therefrom by any legal note. 

The subject articles are novelty items consisting partly of a plastic doll described under 
heading 9502, HTSUS, and miniature music instruments under heading 9503, HTSUS, 
and partly of a steel split ring key chain under heading 7326, HTSUS. As such, the items are 
not specifically provided for in any one heading. Thus, for tariff purposes, they constitute 
goods consisting of two or more substances or materials. Accordingly, they may not be clas- 
sified solely on the basis of GRI 1. Further, GRI 2(a) is inapplicable because it applies to 
incomplete or unfinished articles, and the key chains are imported in a finished complete 
condition. GRI 2(b) states that the classification of goods consisting of more than one mate- 
rial or substance shall be according to the principles of GRI 3. 

GRI 3(a) states that when, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, the heading which provides the most 
specific description shall be preferred to headings providing a more general description 

{owever, when two or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put up for retail 
sale, those headings are to be regarded as equally specific in relation to those goods, even if 
one of them gives a more complete or precise description of the goods. As the subject key 
chains are acomposite good, we must apply rule 3(b), which provides that composite goods 
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are to be classified according to the component that gives the good its essential character. 
We must determine whether the plastic figurines or the steel key ring imparts the essential 
character to these articles. 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential character will 
vary as between different kinds of goods. It may, for example, be determined by the nature 
of the material or component, its bulk, quantity, weight or value, or by the role of the con- 
stituent material in relation to the use of the goods.” Recent court decisions on the essen- 
tial character for 3(b) purposes have looked primarily to the role of the constituent 
material in relation to the use of the goods. See Better Home Plastics Corp. v. U.S., 915 F. 
Supp. 1265 (CIT 1996), aff'd 119 F. 3d 969 (Fed. Cir. 1997); Mita Copystar America, Inc. v. 
U.S., 966 FSupp. 1245 (CIT 1997), rehear’g denied, 994 F. Supp. 393 (1998); Vista Int'l 
Packing Co. v. U.S., 890 F. Supp. 1095 (CIT 1995). See also Pillowtex Corp. v. U.S., 893 F. 
Supp. 188 (CIT 1997), aff'd 171 F 3d 1370 (CAFC 1999). 

Moreover, we have consistently held that where a composite good contains both func- 
tional and non-functional components, the functional component gives the item its essen- 
tial character. See HQ 087831, dated November 27, 1990 (holding that under a GRI 3(b) 
analysis, the essential character of a split key ring with a non-utilitarian vinyl attachment 
was the steel element); HQ 950636, dated September 16, 1992 (following HQ 087831 to 
conclude that the essential character of a key ring with a plastic ornament in which a logo 
or photo could be placed was the steel element, and revoking numerous rulings that did not 
follow that analysis); HQ 960118, dated January 28, 1999 (holding that the key ring im- 
parted the essential character because of its function, as opposed to the voice synthesizer 
that merely played prerecorded sounds). See also HQ 959473, dated April 8, 1997 (holding 
that flashlight on key ring is not subordinate to the key ring, as a toy would be, for purposes 
of determining essential character). In HQ 087831, we stated, in pertinent part, that “the 
steel component is what makes up the utilitarian portion of the key ring, whereas the plas- 
tic component is present primarily for decorative purposes.” Hence, as a general rule, the 
steel component is the essential character, and this type of composite good is classified un- 
der heading 7326. 

However, Customs recognizes that where the doll or toy component has a significant 
amount of manipulative play value, the doll or toy imparts the essential character of the 
subject goods. See NY B85825, dated May 30, 1997. For example, in NY B85825, the toy 
component of a “Mr. Potato Head Key Ring” gave the good its essential character because 
the toy comes complete with attachable features, e.g. eyes, noses and ears, that are stored 
in the back of its head and can be repeatedly rearranged. The other key chains classified in 
that ruling had similar levels of manipulative play, constituting their classification in 
Chapter 95. 

Here, the plastic ornament of the “Micro Size Stretch Armstrong Key Chain” is ahuman 
figure with painted facial features. Thus, it is a doll representing only human beings that is 
classifiable under heading 9502, HTSUS. The steel key chain component is classified as 
other articles of iron or steel under heading 7326, HTSUS. According to the GRI 3(b) analy- 
sis enunciated above, the functional component imparts the essential character. The steel 
key chain performs the function of holding keys, whereas the doll is present for decorative 
purposes and to add bulk to the entity. As such, it does not have any manipulative play va- 
lue. Therefore, the essential character is the steel component. 

The “Micro Jammers Key Chains” are comprised of plastic miniature musical instru- 
ments (acoustic and electric guitars and a boom box) containing sound devices that play 
prerecorded tunes. Accordingly, it is a toy musical instrument, provided for specifically in 
subheading 9503.50 and thus would be classified as such. Here, too, the steel key chain 
component is classified under heading 7326, HTSUS. As stated above, the ENs for heading 
9503, HTSUS, distinguishes toy musical instruments from other toys by their limited ca- 
pacity. The toys here play prerecorded sounds. They cannot be changed by the user. There- 
fore, it is not functional and has no manipulative play value. Moreover, we have previously 
held that a key chain with attached voice synthesizer with prerecorded sounds, which is 
substantially similar to the subjects at issue, is subordinate to the functional key chain 
component for purposes of essential character. See HQ 960118, supra at 4. Thus, the essen- 
tial character is the steel key chain component. 

For the reasons above, we conclude that NY 817268 was in error because the function 
over form and significant manipulative play analyses were not applied to determine the es- 
sential character of the goods. The essential character of a key chain with a plastic doll or 
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toy musical instrument attached is the key chain. They are accordingly classified in sub- 
heading 7326.20.0050, HTSUS. 
Holding: 

The “Micro Size Stretch Armstrong Key Chain” and the “Micro Jammers Key Chain” 
are classified in subheading 7326.20.0050, HTSUS, which provides for: “other articles of 
iron or steel, articles of iron or steel wire, other.” 

NY 817268, dated December 29, 1995, is revoked 

JOHN DURANT 
Director, 
Commercial Rulings Division 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washingion, DC 
CLA-2 :RR:CR:GC DBS 
Category: Classification 
Tariff No: 7326.20.0050 
Ms. ANNETTE McCoRMACK 
MEWER, INC 
2929 Walker Avenue, N.W. 
Grand Rapids, MI 49544-9428 


Re: Modification of New York Ruling A83438 regarding the tariff classification of key 


chains with attached “Etch-A-Sketch” miniature toy. 


DEAR Ms. McCorRMACK 

This letter is to inform you that Customs has reconsidered New York Ruling (NY) 
A83438, issued to you on June 5, 1996, concerning the tariff classification of the “Barbie” 
key chain and the “Etch-A-Sketch” key chain under the Harmonized Tariff Schedule of the 
United States (HTSUS). Customs ruled that the subject key chain was classified under 
subheading 9503.90.0030, HTSUS, the provision for other toys (except models) not having 
a spring mechanism. After a review of that ruling, it has been determined that the classifi- 
cation of the “Etch-A-Sketch” key chain was incorrect. For the reasons that follow, this 
ruling modifies NY A83438. The instant ruling has no effect on the classification of the 
“Barbie” key chain that was also classified in NY A83438 
Facts: 


The sample “Etch-A-Sketch” key chain classified in NY A83438 consists of a miniature- 
sized working “Etch-A-Sketch” and attached steel key chain with a steel key ring (herein- 
after “steel key chain”). The turning of two knobs on the “Etch-A-Sketch” creates a 
picture, in outline form, on the screen. In order to erase the picture and begin again one 
must shake the article to clear the screen. 

We note that subheading 9503.90.0030, HTSUS, is now renumbered as subheading 
9503.90.0080, HTSUS, and reworded to provide for “Other toys; reduced-size (‘scale’) 
models and similar recreational models, working or not; puzzles of all kinds; parts and ac- 
cessories thereof: other: other.” 


Issue: 

Whether the key chain should be classified under heading 9503, HTSUS, as a toy, or un- 
der heading 7326, HTSUS, as other articles of iron or steel. 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings 
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and any relative Section or Chapter Notes. In the event that goods cannot be classified sole 
ly on the basis of GRI 1, and if the headings and legal notes do not otherwise require, the 
remaining GRIs may then be applied 
In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. | 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and are 
the official interpretation of the Harmonized System at the international level. Customs 
believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 
(August 23, 1989) 
The HTSUS headings under consideration are as follows 
7326 Other articles of iron or steel 
7326.20.00 ‘ticles of iron or steel wire 


7326.20.51 


9503 Other toy 


1 . ] nd “+ — ria } . 
els, working or not; puzzles of all kind arts and accessories thereof 


s; reduced-size (“scale nt s and similar recreational mod- 


9503.90 Other 
9503.50.0080 Other 


The term “toy” is also not defined in the HTSUS. Howe\ J for Chapter 
95 states that the “Chapter covers toys of all kinds whethe1 
childr sdili 
children or aduits 

GRI 1 provides that articles are t classified by 


Section and Chapter Notes. For an article to be classi 


lusement of 


l1relative 


the head- 


ing must describe the article, and not be excluded . note 
The subject articles are novelty items consisting partly of a inder heading 9503, 
HTSUS, and partly ofa steel split ri ey chain under heat 7326, HTSUS. As such, the 


items are not specifically provided for in any one heading. Thus, for tariff purposes, they 


constitute goods consisting of two or more substances or materials. Accordingly, they may 


not be classified solely on the basis of GRI 1. Further, GRI 2(a) is inapplicable be 
applies to incomplete or unfinished articles, and the key chains are imported hed 


natimis 


) 
complete condition. GRI 2(b) states that the classification of goods consisting o 


more than 
one material or substance shall be according to the principles of GRI 3 
> 


GRI 3(a) states that when, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, the heading which provides the most 


specific description shall be preferred to headings providing a more general description 
However, when two or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put up for retail 
saie, those headings are to be regarded as equally specific in relation to those f 


goods even 1 
one of them gi é ore complete or precise descripti mn of the goods. As the subject key 


chains are acomposite good, we must apply rule which provides that composite goods 


s essential chara 
We must determine whether the toy or the steel key chain imparts the essential character 


na 


are to be classified according to the component that gives the good it 


to these articles 

EN VIII to GRI 3(b) explains that “(t]he factor which determines essential character will 
vary as between different kinds of goods. It may, for example, be determined by the nature 
of the material or component, its bulk, quantity, weight or value, or by the role of the con- 
stituent material in relation to the use of the goods.” Recent court decisions on the esser 
tial character for 3(b) purposes have looked primarily to constituent 
material in relation to the 1 f the goods. See Better Hom last orp. v. ULS., 915 F. 
Supp. 1265 (CIT 1996), aff'd 119 F. 3d 969 (Fed. Cir. 1997); opvstar America, Inc 
U.S., 966 FSupp. 1245 (C 19% rehear’g denied , 994 supp. 393 (1998); Vista Int’ 
Packing Co. v. U.S., 890 F. Supp. 1095 (CIT 1995). See also Pillowtex Corp. v. U.S., 893 F 
Supp. 188 (CIT 1997), aff'd 171 F 3d 1870 (CAFC 1999 


df 


Moreover, we have consistently held that where a composite good contains both func- 


tional and non-functional components, the functional component 


tne item its essen- 
tial character. See HQ 087831, dated November 27, 1990 


(holding that under a GRI 3(b) 


analysis, the essential character of a split key ring with a non-utilitarian vinyl attachment 


was the steel element); HQ 950636, dated September 16, 1992 (following 


i 1O 


conclude that the essential character of a key ring with a plastic ornament 
or photo could be plac ed was the steel element, and revoking numerous 1 ulings that did not 
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follow that analysi HQ 960118, dated January 28, 1999 (holding that the key ring im- 
parted the essential character 'b yecause of its func tion, as opposed to the voice synthesizer 
that merely played prerecorded sounds). See also HQ 959473, dated April 8, 1997 (holding 
that flashlight on key ring is not subordinate to the key ring, as a toy would be, for ae 
of determining essential character). In HQ 087831, we stated, in pertinent part, that “the 
steel component is what makes A a utilitarian portion of the key ring, oe the a 
tic component is present primarily for decorative purposes.” Hence, as a general rule, the 
steel component is the essential character, and this type of composite ak is classi fied un- 
der heading 7326. 

However, Customs recognizes that where the doll or toy com : ificant 
amount of manipulative play value, the doll or toy imparts the essential character of the 


subject goods. See NY B85825, dated May 30, 1997. For example, NY 385825, the toy 
J g I 


component of a “Mr. Potato Head Key Ring” gave the good its essential character because 


I 


the toy comes complete with attachable features, e.g. eyes, noses and ears, that are stored 


in the back of its head and can be repeatedly rearranged. The other key chains classified in 
that ruling had similar levels of manipulative play, constituting their cl 
Chapter 95 
Here, the “Etch-A-Sketch” component is a miniatur rsion of the “E 
drawing toy. As such, it would be classifiable under the residual subheading 
HTSUS, which provides for all other toys not previously enumerated. The steel ch 
key ring component is commonly classified as other articles of iron or steel under he: 
7326, HTSUS. According to the GRI 3(b) analysis enunciated above, the functional compo- 


nent imparts the essential character. The stee y 1in perform: the function of holding 


keys. However, the toy has function, as well, because it has manipulative play ue. One 
can turn the knobs to create a picture it orm, then sl 1k erase the picture 
Although this process may be done repe sodly t does not posse he level of manipula- 


tive play as the key chains classified in NY B85825, supra at 4, or of the “Barbie” key chain 
classified in the ruling at issue, NY A83438 key chair hose essential character is 
that of a doll or toy due to significant manipulative play value comes with various pieces 
that can be repeatedly rearranged. Moreover, the toys possess ¢ »| of manipulative play 

\ \-Sketch a single 
unit, but the mobility of the miniature “Etch-, knobs is far more limited than a 
full-size “Etch-A-Sketch.” It has only a limited 1 of manipulative play, not the signifi 
cant amount required to define the essential character. Thus, the essential character 


ris 


that of a key chain and not of an “Etch-A-Sket 

For the reasons above, we conclude that NY A83438 v 1 error because the function 
over form and significant manipulative play analyses were not applied to determine the es- 
sential character. The essential character of a key chain wi “Etch-A-Sketch” toy at- 
tached is the key chain. It is accordingly classified in subh g 7326.20.0050, HTSUS 


Holding 
The “Etch-A-Sketch” key chain is clas 
provides for: “other articles of iron or steel, 
NY A83438, dated June 5, 1996 is hereby mod 
“Etch-A-Sketch” key chain as set forth herei 
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OPINION 

PoGukE, Judge: On November 21, 2000, this Court issued U.S. Steel 
Group v. United States,24CIT__, 123 F Supp. 2d 1365 (2000) (“US. 
Steel I”). That opinion ordered the Department of Commerce (“Com- 
merce” or “the Department”) to reconsider on remand its determina- 
tion that a suspension agreement entered into with the Ministry of 
Trade of the Russian Federation (“the Agreement”) was in the public 
interest and prevented price suppression or undercutting, as required 
by the statute. See 19 U.S.C. § 1673e(1)(1) (1994). Familiarity with that 
opinion is presumed. 

The Court now reviews Commerce’s Final Redetermination Pur- 
suant to Court Remand (“Redetermination”). Jurisdiction lies under 28 
U.S.C. § 1581(c). 


STANDARD OF REVIEW 
Commerce’s Redetermination must be sustained unless it is “unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). 
Substantial evidence is “something less than the weight of the evi- 
dence.” Consolo v. Federal Maritime Com., 383 U.S. 607, 620 (1966). 


29 
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Nonetheless, Commerce must present “such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Con- 
solidated Edison Co. v. NLRB, 305 US. 197, 229 (1938) (quoted in Gold 
Star Co. v. United States, 12 CIT 707, 709, 692 F. Supp. 1382, 1383-84 
(1988), aff'd sub nom. Samsung Electronics Co. v. United States, 873 
F.2d 1427 (Fed. Cir. 1989)). The possibility of drawing two inconsistent 
conclusions from the same evidence does not mean that the agency’s 
finding is unsupported by substantial evidence. See Consolo, 383 US. at 
620. In other words, Commerce’s determination will not be overturned 
merely because the plaintiff “is able to produce evidence * * * in support 
of its own contentions and in opposition to the evidence supporting the 
agency’s determination.” Torrington Co. v. United States, 14 CIT 507, 
514, 745 FE Supp. 718, 723 (1990)(internal quotation omitted), aff'd, 938 
F.2d 1276 (Fed. Cir. 1991). 

Commerce’s conclusions must in any event be “reached by ‘reasoned 
decisionmaking,’ including an examination of the relevant data and a 
reasoned explanation supported by a stated connection between the 
facts found and the choice made.” Electricity Consumers Resource 
Council v. Federal Energy Regulatory Com., 747 F.2d 1511, 1513 (D.C. 
Cir. 1984)(citing Burlington Truck Lines, Inc. v. United States, 371 US. 
156, 168 (1962)). 


DISCUSSION 
I. Commerce’s “Public Interest” Determination 

Under the first prong of the statute, 19 U.S.C. § 1673¢(1)(1)(A), Com- 
merce may enter into a suspension agreement only if it is “satisfied that 
suspension of the investigation is in the public interest.” 19 U.S.C. 
§ 1673c(d)(1). In evaluating Commerce’s determination that the Agree- 
ment is in the public interest, the Court first decides whether Com- 
merce’s interpretation of the statute is in accordance with law. 

In the Redetermination, Commerce reads the statute to confer to it 
broad discretion in making a subsection (1) public interest determina- 
tion. In support of this position, Commerce points to the lack of a defini- 
tion of the “public interest” in both the statute and the legislative 
history, as well as the use of the word “satisfied,” which it suggests con- 
notes a highly subjective state of mind. See Redetermination at 14 & 
n.23. 

U.S. Steel does not deny that Commerce has broad discretion in mak- 
ing a public interest determination, but asserts that, 


in analyzing the effects and benefits on the U.S. industry, the De- 
partment must take into account the alternatives available to the 
domestic industry in the absence of a suspension agreement. That 
is, the benefits to the U.S. industry should be evaluated relative to 
the effects of an antidumping duty investigation (and order) rather 
than by comparing the effects of the Suspension Agreement to no 
relief at all 

Pl.’s Comments at 16. Further, U.S. Steel argues that Commerce is re- 

quired by the statute to explain how “other” factors it considered in 
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making its public interest determination “outweigh the very real, direct 
and vital interests of the domestic steel industry.” Id. at 18. 

Commerce’s broad understanding of “the public interest” accords 
with the clear intent of Congress. See Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, 467 U.S. 837, 842-43 (1984). The language of 
section 1673c(d)(1), “in the public interest,” does not include any fur- 
ther limiting language, such as that of section 1673¢(a)(2)(B), which re- 
quires Commerce to take three specific public interest factors into 
account.! See 19 U.S.C. § 1673¢(a)(2)(B). Thus, the plain language of the 
statute indicates that Congress intended Commerce to have broad dis- 
cretion in making its public interest determination, and this Court will 
not impose limits on Commerce’s discretion that were not imposed by 
Congress. See Whitman v. Am. Trucking Ass’ns, 121 S.Ct. 903, 913 
(2001) (finding an “intelligible principle” in various statutes authoriz- 
ing regulation in the “public interest”) (citing National Broadcasting 
Co. v. United States, 319 U.S. 190, 225-226 (1943); New York Cent. Sec. 
Corp. v. United States, 287 U.S. 12, 24-25 (1932)). 

Moreover, the Court finds no support in the legislative history for 
Plaintiffs argument that Commerce’s discretion is limited by the inter- 
est of the domestic industry. Congress did state its intent that “inves- 
tigations be suspended only when that action serves the interest of the 
public and the domestic industry affected,” which could suggest that 
one of the factors Commerce must consider is the interest of the domes- 
tic industry.* See S. Rep. No. 96-249, at 71 (1979), reprinted in 1979 
U.S.C.C.A.N. 381, 457. And a different part of the statute directs Com- 
merce to suspend an investigation only if suspension is “more beneficial 
to the domestic industry” than the continuation of investigation. See 19 
U.S.C. § 1673¢(c)(2)(A)(i); see also S. Rep. No. 96-249, at 68 (1979), re- 
printed in 1979 U.S.C.C.A.N. at 454. Congress did not, however, apply 
this language to agreements with nonmarket economies under subsec- 
tion (1). Thus, while the legislative history may indicate that a suspen- 
sion agreement must benefit the domestic industry to be in the public 
interest, there is nothing to suggest that a suspension agreement must 


be more beneficial than an order, or that “other” factors must outweigh 


the interest of the domestic industry, in order for the agreement to be 
legal under the statute. 

The Court next reviews whether Commerce’s public interest deter- 
mination is supported by substantial evidence, and whether Commerce 
adequately explained its conclusion that the Agreement is in the public 
interest. In the Redetermination, Commerce considers three public in- 
terest factors: U.S. producer and worker interests, consumer benefits of 
the suspension agreement, and the international economic interest of 
the United States. See Redetermination at 15-19. 


1 ; 
Commerce considered, but was not controlled by, the factors articulated in subsecti 


useful conceptual framework that the Department has used to inform its analysi 


ion (a)(2)(B), using them as a 


” Redetermination at 14 
“It is clear in this case that Commerce did take the interes 


t of the domestic industry into account. See Redetermina 
tion at 15-17 
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U.S. Steel does not contest that the Agreement serves the interests of 
consumers and the international economic interest of the United 
States, but objects to Commerce’s finding that the Agreement serves 
U.S. producer interests. U.S. Steel asserts that “where, as here, anti- 
dumping duty margins are so high as to be prohibitive, the certainty of 
no imports at all provided by an order is plainly preferable” to the Agree- 
ment, which allows in certain quantities of Russian steel. Pl.’s Com- 
ments at 17. U.S. Steel also argues that Commerce cannot claim a 
“market certainty” benefit, because the adjustment procedures that are 
part of the Agreement make it just as uncertain as an order subject to 
administrative review.? See id. 

While the domestic producers may prefer an antidumping order, as 
discussed above, Commerce is not required under the statute to provide 
substantial evidence that the Agreement serves the domestic producers’ 
interest more than an order would; Commerce is rather required to pro- 
vide substantial evidence that the Agreement is in the public interest. 
Similarly, it is not incumbent upon Commerce to provide substantial ev- 
idence that the Agreement is more stable and certain than an order 
(though Commerce makes this claim); rather, Commerce is required to 
provide substantial evidence that the Agreement achieves stability and 
certainty, and explain how stability and certainty serve the public inter- 
est. 

Under this standard, Commerce’s Redetermination withstands scru- 
tiny. First, Commerce points to the price and quantity limits contained 
in the Agreement, which inherently introduce stability and certainty 
into the market. See Redetermination at 15-16. Stability and certainty 
benefit the domestic industry by allowing it “to invest and plan for fu- 
ture growth.” Id. at 16. While, as U.S. Steel points out, the price limits 
are subject to adjustment, Commerce explains that the reference price 
mechanism in the Agreement creates certainty because it adjusts Rus- 
sian steel prices to account for changes in the market, so that the price 
floor is maintained in “real” terms. See id. at 11-12. 

Further, Commerce explains that market certainty and stability 
created by the Agreement benefit consumers by allowing them to con- 
tinue to purchase hot-rolled steel—the largest merchant steel prod- 
uct—from Russia, albeit in limited quantities and above a price floor. 
See id. at 18-19. Commerce also explains that the price and volume lim- 
its of the Agreement serve the international economic interest of the 
United States in economic stability and a transition to a market econo- 
my in Russia, by allowing Russia to continue to export hot-rolled steel, 
subject to the limits of the Agreement. Jd. at 19. 

Commerce relies as well on other features of the Agreement that serve 
the public interest. For example, the Agreement contains anti-circum- 


ert p 5 

° US. Steel raised a similar objection to the draft of the Redetermination. Commerce responds in the Redetermina- 
tion that the price and volume limits contained in the Agreement make the Agreement “inherently more stable and 
predictable than conditions under an order,” noting that an order does not contain volume limits and that the amount 


of duties actually imposed could change significantly through the administrative review process. See Redetermination 
at 31 & n.33 
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vention provisions that promote the integrity and transparency of the 
Agreement. See Redetermination at 16. Additionally, the Agreement is 
linked to a comprehensive agreement covering a broad array of steel 
products exported from Russia to the United States, such that if Russia 
withdraws from the comprehensive agreement, Commerce will termi- 
nate the suspension agreement. See id. at 16-17. This provision protects 
integrated steel producers who produce hot-rolled steel as well as other 
steel products covered by the comprehensive agreement. See id. Lastly, 
the Agreement benefits domestic producers by limiting Russian market 
share to a level prevailing before imports of Russian steel were harming 
the domestic industry. See id. at 17. 

As Commerce observes, the benefits of the Agreement “are different 
from those that would accrue to the domestic industry under an anti- 
dumping order”; this does not mean, however, that the Agreement is not 
in the public interest. Jd. at 31. Commerce points to specific features of 
the Agreement and then explains how these features serve the publicin- 
terest, taking into account the interests of the domestic industry and do- 
mestic consumers, and the international economic interests of the 
United States. Accordingly, Commerce’s determination that the Agree- 


ment is in the public interest is supported by substantial evidence and 
otherwise in accordance with law. 


II. Commerce’s Determination that the Agreement will Prevent Price 
Suppression or Undercutting 


Under the second prong of the statute, Commerce must determine 
that asuspension agreement “will prevent the suppression or undercut- 
ting of price levels of domestic products by imports of the merchandise 
under investigation.” 19 U.S.C. § 1673c¢(1)(1)(B). As above, in evaluating 
Commerce’s determination that the Agreement prevents price suppres- 
sion or undercutting, the Court first decides whether Commerce’s inter- 
pretation of the statute is in accordance with law. 

In U.S. Steel J, the Court held that the language of the statute is am- 
biguous. See 24 CIT at , 123 F Supp. 2d at 1371. The next question, 
then, is whether or not Chevron deference should be given to the 
agency’s interpretation of the statute. See United States v. Mead Corp., 
12158. Ct. 2164, 2171-73 (2001). An agency’s interpretation of a statute, 


qualifies for Chevron deference when it appears that Congress dele- 
gated authority to the agency generally to make rules carrying the 
force of law, and that the agency interpretation claiming deference 
was promulgated in the exercise of that authority. Delegation of 
such authority may be shown in a variety of ways, as by an agency’s 
power to engage in adjudication or notice-and-comment rulemak- 
ing, or by some other indication of a comparable congressional in- 


tent. 
Mead, 1215S. Ct. at 2171. 
In concluding that Commerce’s interpretation of the statute govern- 
ing suspension agreements qualifies for Chevron deference, the Court 
notes first that Congress appears to have delegated primary authority to 
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Commerce to interpret the antidumping laws generally. See id. at 2172 
(“[I]t can [] be apparent from the agency’s generally conferred authority 
* * * that Congress would expect the agency to be able to speak with the 
force of law when it addresses ambiguity in the statute * * *.”). Congress 
stated that, in enacting title 19 with its limited standard of review, it “by 
law entrusted the decision-making authority in a specialized, complex 
economic situation to [Commerce].” See S. Rep. No. 96-249, at 251-52, 
reprinted in 1979 US.C.C.A.N. at 638; compare Mead, 1215S. Ct. at 2174 
(pointing to this court’s power of de novo review of Customs classifica- 
tion rulings as evidence that Chevron deference not warranted). Fur- 
thermore, our appellate court has repeatedly stressed its view that 
Congress vested Commerce, and not the court, with primary authority 
to interpret the antidumping laws. See, e.g., Koyo Seiko Co. v. United 
States, slip op. 00-1500, at 10 (Fed. Cir. July 20, 2001) (“In antidumping 
cases, this court has repeatedly recognized ‘Commerce’s special exper- 
tise,’ and it has ‘accord[ed] substantial deference to its construction of 
pertinent statutes.’”) (quoting Micron Tech v. United States, 117 F.3d 
1386, 1394 (Fed. Cir. 1997); Daewoo Elecs. Co. v. International Union of 
Elec., Tech., Salaried & Mech. Workers, 6 F.3d 1511, 1516 (Fed. Cir. 
1993) (referring to Commerce as the “‘master’ of antidumping law, 
|and] worthy of considerable deference” in questions of statutory inter- 
pretation) (internal citations omitted); see also, American Silicon 
Technologies, et al. v. United States, slip op. 00-1400, at 10 (Fed. Cir. 
Aug. 16, 2001). 

Though it appears that Congress has made a general delegation of au- 
thority to Commerce to interpret the statute, Mead makes clear that, 
where notice-and-comment or formal adjudication procedures are not 
used, acourt should also consider whether Congress “provides for a rela- 
tively formal administrative procedure tending to foster the fairness 
and deliberation that should underlie a pronouncement [with the effect 
of law].” Mead, 121 S. Ct. at 2172. Because the agencies this court re- 
views so often interpret the antidumping and countervailing duty stat- 
utes in less formal formats than those provided for in the 
Administrative Procedure Act, we make clear that, our conclusion in 
this case notwithstanding, less deference may be owed by the Court of 
International Trade to agency interpretations in other contexts. 

The provisions governing subsection (1) suspension agreement deter- 
minations do not reach the level of formality of the provisions of the 
Administrative Procedure Act for formal adjudications and notice-and- 
comment rulemaking.’ Nonetheless, this case presents “circumstances 
reasonably suggesting that Congress * * * thought of [interpretations 
contained in suspension agreement determinations] as deserving the 
deference claimed for them here.” Jd. at 2173. In particular, Congress 
gave Commerce explicit power to suspend an investigation upon accep- 
tance of a suspension agreement with a nonmarket economy in accor- 


4 It should be noted that Commerce did give the domestic producers the opportunity to comment on both the Agree- 
ment and the Redetermination. See Redetermination at 2, 3. 
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dance with subsection 1673c(1). Subsection 1673c(1) requires Commerce 
to publish a determination that satisfies specific statutory criteria in or- 
der to enter into a suspension agreement. Subsection (d), to which sub- 
section (1) refers, further requires Commerce, if it decides not to accept a 
proposed agreement and thus does not issue a determination, to, 
“(w]here practicable * * * provide to the exporters who would have been 
subject to the agreement the reasons for not accepting the agreement 
and, to the extent possible, an opportunity to submit comments there- 
on.” 19 U.S.C. § 1673c(d). 

Commerce’s suspension agreement determinations are “relatively 
formal” and “foster [| fairness and deliberation,” insofar as the statute 
requires Commerce to explain in writing and with reference to specific 
criteria its reasons for entering into an agreement. Cf Mead, 121S. Ct. 
at 2174-75 (describing the informalities of administrative procedure re- 
lated to issuance of Customs classification rulings such that these rul- 
ings are “best treated like ‘interpretations contained in policy 
statements, agency manuals, and enforcement guidelines|,|” and thus 
“beyond the Chevron pale”) (quoting Christensen v. Harris County, 529 
US. 576, 587 (2000)). It therefore appears to this Court that Chevron 
deference is warranted in this instance, and, accordingly, the Court re- 
views Commerce’s interpretation of the statute for reasonableness. See 
Chevron, 467 U.S. at 844. 

In the Redetermination, Commerce interprets the language of 
1673c(1)(1)(B) to mean that, “a subsection (1) agreement that prevents 
significant price suppression or undercutting satisfies the statutory re- 
quirement that such an agreement prevent price suppression or under- 
cutting, and provides effective relief to the domestic industry.” 
Redetermination at 7 (emphasis added). U.S. Steel argues that this in- 
terpretation is not in accordance with law because it gives Commerce 
unbounded discretion, “as the Department can find practically any 
amount of price suppression to be insignificant.” Pl.’s Comments at 7. 
According to U.S. Steel, Commerce must explain how much price sup- 
pression is “significant” in order to comply with this Court’s order on 
remand. Id. at 8. 

In U.S. Steel I, the Court found that the word “prevent” is subject to 
two possible interpretations. Under one interpretation, tied to the “pre- 
clude” definition of “prevent,” an agreement would have to prevent all 
pricesuppression.24CITat _, 123 F Supp. 2dat 1371. Under the sec- 
ond interpretation, tied to the slightly more flexible “impede” or “avert” 
definition of “prevent,” an agreement would have to effectively counter- 
act—without necessarily eliminating—price suppression. Id. 

The Court finds that Commerce’s interpretation of the statute is rea- 
sonable because it is in accord with the interpretation tied to the latter 
definition of “prevent,” and because, contrary to U.S. Steel’s sugges- 
tions, this interpretation creates a reviewable standard. How much 
price suppression is “significant” may be determined on a case-by-case 
basis. See SEC v. Chenery Corp., 332 U.S. 194, 203 (1947); see also Fabri- 
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que De Fer De Charleroi S.A. v. United States, slip op. 01-82, at 21 (CIT 
July 3, 2001) (holding that Commerce may “reach[| a determination af- 
ter examining the particular circumstances of the case without formally 
promulgating an all-inclusive standard”). And any conclusion that an 
agreement prevents “significant” price suppression must be supported 
by substantial evidence and explained in a reasoned way.° 

The Court now considers whether Commerce’s conclusion that the 
Agreement prevents “significant” price suppression and thus provides 
effective relief to the domestic industry is supported by substantial evi- 
dence and explained in a reasoned way, and finds that it is. On remand, 
Commerce explains that price suppression in the domestic industry was 
caused by both the large volume and low price of imports of Russian hot- 
rolled steel; consequently, in negotiating the Agreement, Commerce 
took both price and volume factors into account. The Agreement pro- 
vides for a moratorium, during which no imports are permitted, fol- 
lowed by a period during which the quantity and price of imports are 
restricted. See Redetermination at 8, 11-12. By comparing the amount 
of price undercutting that occurred during the ITC preliminary report 
period (i.e., from October 1997 through September 1998), to the amount 
of undercutting eliminated by the restrictions on price and volume for 
the first year of the Agreement, Commerce demonstrates that the 
amount of undercutting allowed by the Agreement following the mora- 
torium is less then fourteen percent of the undercutting which occurred 
during the comparison period; in other words, eighty-six percent of 
price undercutting is prevented.® Jd. at 9-10. This “summary statistic,” 


explains Commerce, is evidence that the price suppression prevented is 
substantial. See id. at 29. 


In subsequent, “out” years, Commerce asserts that the volume in- 
creases are “moderate,” such that the largest annual volume allowed is 
less than thirty percent of the import volume for the comparison peri- 
od.’ See id. at 11. Price limits in the “out” years will be tied to areference 
price established in the first vear of the Agreement, and adjusted based 
on prices of steel from countries not subject to an order. See id. at 11-12. 
This “reference price” mechanism will have the effect of maintaining 
price restrictions in “real terms,” in relation to fairly priced imports. See 
Redetermination at 12. 


| ute is reasonable for the reasons given above, the Court declines to 
address the merits of tl arties’ arguments address 


i »d to whether it is acceptable import” the “significant degree 
language from the statute governing the ITC ; 


injury determinations. See Redetermination at 6-7; Pl.’s Comments at 
7, 8-9 
Ga 1 ” } 
’ According to Commerce, the “eighty-six percent” figure is conservative, because it attributes all of the price differ 
ence between domestic and Russian hot-rolled steel to undercutting, rather than other differences such as quality. See 
Redetermination at 10-11 & n.21. Also, Commerce used the highest per-ton price for domestic steel reported by the 


ITC; if Commerce had used one of the lower prices reported in other sources for the same period, the amount of under 


cutting for the comparison period would be less, and thus the amount pre 


vented by the Agreement would be more. Se« 
at 10 n.1 


‘Commerce also notes that import volumes surged in the fourth quarter of 


1998. See Redetermination at 11. The 
largest annual volume of imports allowed under the Agreement would be I 


ss than twenty percent of imports recorded 
for calendar year 1998. See id. Furthermore, though there is no ITC undercutting data for the fourth quarter of 1998, if 
the margin of underselling remained the same as in the ITC data for the preliminary report period, then for the calen- 
dar year 1998, ninety percent of price suppression was prevented. See id 





U.S. COURT OF INTERNATIONAL TRADE 37 


U.S. Steel does not appear to challenge Commerce’s conclusion on 
substantial evidence grounds, but rather challenges the analysis Com- 
merce uses to arrive at its conclusion on several grounds. See Pl.’s Com- 
ments at 9-16. First, U.S. Steel argues that price undercutting is not a 
measure of price suppression, because if domestic producers refrain 


from lowering their prices in response to low-priced imports, domestic 
prices won’t be suppressed, but domestic producers will cede market 
share. See id. at 10-12. In order to effectively prevent price suppression, 


suggests U.S. Steel, Commerce must analyze how domestic producers 
will respond in the future to unfairly priced imports. See id. at 12-13 
Second, according to U.S. Steel, Commere’s approach is, contrary to the 
statute, “backward-looking.” See id. at 13 (emphasizing the “will pre- 
vent” language of section 1673c(1)(1)(B)). Third, because Commerce 
can’t predict the future, U.S. Steel claims that there is no reasoned basis 
for the volume limits for the “out” years of the Agreement.° See id. at 14 
Finally, U.S. Steel faults Commerce for “concoct|ing] apost hoc rational- 
ization for a particular decision with no intention of making it generally 
applicable to future cases.” Pl.’s Comments at 15. 

While the Court appreciates U.S. Steel’s observation that price under- 
cutting and price suppression are not always directly related, it does 
little to undercut the validity of Commerce’s analysis in the case at 
hand. The statute requires Commerce to prevent price suppression or 
price undercutting, so an agreement that prevents significant price un- 
dercutting is acceptable, especially where, as here, price undercutting 
caused price suppression. See 19 U.S.C. § 1673c(1)(1)(B). Indeed, US. 
Steel does not dispute that what caused price suppression in this case 


wasa high Voll 


ime of extremely low-priced imports. See P].’s Comments 
at 11. The Court agrees with Commerce that, here, price undercuttingis 
a suitable proxy for price suppression “because price underselling is, in 
this case, the root cause of price suppression. By materially eliminating 
the cause of price suppression, the Department is preventing price sup- 
pression itself.” Redetermination at 29 

U.S. Steel succeeds in demonstrating that Commerce’s analysis may 


¢ luvar Va « nriate if anni j ganerally aer » differant fac ‘ 
not always be appropriate, if applied generally across different factual 


scenarios, but fai 


f le + 
la 


ls to demonstrate that Commerce’s analysis is inap- 
propriate in this specific instance. Commerce explains in the Redeter- 
mination the connection between the facts it found regarding the causes 
and amounts of price suppression and the choices it made in the Agree- 
ment, namely, a moratorium followed by significant restrictions on the 
price and volume of Russian imports. In addition, “|t|]he methodologies 
relied upon by Commerce in making its determinations are presump- 
tively correct.” Thai Pineapple Pub. Co. v. United States, 187 F.3d 1362, 
1365 (Fed. Cir. 1999) (citing Fujitsu Gen. v. United States, 88 F.3d 1034, 
1044 (Fed. Cir. 1996)), cert. denied, 529 U.S. 1097 (2000). While the use 
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of econometric modeling or other methods to determine how domestic 
producers will respond to a certain amount of imports at a certain price 
may also be appropriate, this Court cannot find that the method Com- 
merce uses, which analyzes historical data to determine how to effec- 
tively control the impact of future imports on domestic producers, is 
inappropriate in this case. 

The remainder of U.S. Steel’s arguments are also unpersuasive. Com- 
merce’s analysis is “backward-looking” only to the extent that it relies 
on historical data to provide a basis for setting price and volume limits at 
a level that will prevent significant price suppression in the future. And, 
to the extent that Commerce fails to predict the future accurately, there 
are adjustment mechanisms built into the Agreement, as well as statu- 
tory provisions for administrative review, see 19 U.S.C. § 1675(a)(1)(c), 
and for termination of subsection (1) suspension agreements that fail to 
prevent suppression or undercutting of domestic producer prices, see 19 
US.C. § 1673c¢(1)(2). 

Lastly, in U.S. Steel I, the Court did not require Commerce on remand 
to issue generally applicable regulations or guidelines in support of the 
analysis used in the Agreement; rather, the Court asked Commerce to 
demonstrate that it “exercised reasoned discretion in arriving at the 
conclusion that the Agreement prevents price suppression or undercut- 
ting.” 24 CIT at , 123 F Supp. 2d at 1371. There is no post hoc ratio- 
nalization problem where the agency re-examines its conclusion on 
remand, and, though arriving at the same conclusion, explains the con- 
clusion in a reasoned way as guided by the facts of the case and its rea- 
sonable interpretation of the statute. See Mitsubishi Heavy Industries, 
Ltd. v. United States,24CIT __—,_—s_—, 97 F. Supp. 2d 1203, 1209n.9 
(2000). 


CONCLUSION 
Commerce’s Redetermination is supported by substantial evidence 


and is otherwise in accordance with the law, and is therefore affirmed in 
all respects. 
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OPINION 

MUSGRAVE, Judge: Familiarity with prior decisions is presumed. 
Briefly, the matter concerns the proper valuation of 34 shipments of 
woolen “melton,”! stripes, plaids, and tweeds entered for consumption 
between November 17, 1992 and February 1, 1993 by plaintiff Victor 
Woollen Products of America, Inc. (“VWPA”) from its parent and the 
manufacturer of the fabrics, Les Lainages Victor Ltée (a/k/a Victor 
Woollen Products, Ltd.), of St. Victor de Beauce, Quebec, Canada 
(“VWPC”).* The fabrics were classified by the United States Customs 
Service (“Customs”) under Item 5111.30.9000 of the Harmonized Tariff 
Schedules of the United States, and dutied at 38 percent ad valorem plus 
22 cents per pound. VWP of America, Inc. v. United States, 21 CIT 1109, 
980 F Supp. 1280 (1997) found VWPC and VWPA, as a matter of fact, to 
be one and the same for customs duty purposes and ruled in favor of the 
defendant. The Court of Appeals for the Federal Circuit (“CAFC”) dis- 
agreed, finding that the VWPC-VWPA transactions were sales “for ex- 
portation” to the United States which “may serve as the basis for 
transaction value” if such sales “satisfy the requirements of 19 U.S.C. 
§ 1401a(b)(1)” and provided that “the acceptability of the transaction 
value arising from such sales is established under 19 US.C. 
§ 1401a(b)(2)(B).” VWP of America, Inc. v. United States, 175 F.3d 1327, 
1338 (Fed. Cir. 1999). Toward that end, the matter has been remanded 
for: (i) consideration of whether certain costs and expenses must be in- 
cluded in the declared transaction values pursuant to § (b)(1) or 
§ (b)(4)(A) of 19 U.S.C. § 1401a, (ii) comparing the VWPC-VWPA trans- 
actions against the Cookshiretex sales in accordance with 19 U.S.C. 
§ 1401a(b)(2)(B)(i) (the transaction values established by the Customs 
with regard to the Cookshiretex sales being presumed correct by virtue 
of 28 U.S.C. § 2639(a)(1)), and (iii) as necessary, de novo review of the 

! “Melton” is “fabric with all] |wool or cotton warp and woolen weft; the face is napped carefully to raise the nap 
straight up, showing the weave clearly. Also known as beaver cloth; kersey.” McGraw-Hill Dictionary of Scientific and 
Technical Terms 1171 (4th ed. 1989). The melton at issue is primarily of wool and nylon with a smooth finish and was 


intended for use mainly as wool bodies in high school varsity jackets 
VWPA and VWPC herein collectively “Victor Woollen Products.” 
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plaintiff's deductive and computed values under 19 U.S.C. § 1401a (d) 
and (e), respectively. Jd. at 1343. The matter will be remanded to Cus- 
toms for further proceedings in accordance with this opinion. 


DISCUSSION 

Under the Trade Agreements Act of 1979, Pub. L. 96-39, Title II, 
§ 201(a), 93 Stat. 194 (July 26, 1979), as amended by Pub. L. 96-490 § 2, 
94 Stat. 2556 (Dec. 2, 1980) (“TAA”), Customs is required to value im- 
ported merchandise in order of: (1) the transaction value of the im- 
ported merchandise, (2) the transaction value of identical merchandise, 
(3) the transaction value of similar merchandise, (4) the deductive or, if 
timely requested, computed value of the imported merchandise, or (5) 
upon the basis of a method derived from one of the foregoing, “reason- 
ably adjusted to the extent necessary to arrive at a value,” subject to 
certain exceptions. 19 U.S.C. §§ 140la(a) and 140la(g). 19 U.S.C. 
§ 1401(a)(b)(1) defines “transaction value of imported merchandise” as 
“the price actually paid or payable for the merchandise when sold for ex- 
portation to the United States” plus 


(A) the packing costs incurred by the buyer with respect to the 
imported merchandise; 

(B) any selling commission incurred by the buyer with respect to 
the imported merchandise; 

(C) the value, apportioned as appropriate, of any assist; 

(D) any royalty or license fee related to the imported merchandise 
that the buyer is required to pay, directly or indirectly, as a condi- 
tion of the sale of the imported merchandise for exportation to the 
United States; and 

(E) the proceeds of any subsequent resale, disposal, or use of the 
imported merchandise that accrue, directly or indirectly, to the sell- 
er. 


19 US.C. § 1401(a)(b)(1). The “price actually paid or payabie” for im- 
ported merchandise 


shall be increased by the amounts attributable to the items (and no 
others) described in subparagraphs (A) through (E) only to the ex- 
tent that each such amount (i) is not otherwise included within the 
price actually paid or payable; and (ii) is based on sufficient infor- 
mation. If sufficient information is not available, for any reason, 
with respect to any amount referred to in the preceding sentence, 
the transaction value of the imported merchandise concerned shall 


be treated, for purposes of this section, as one that cannot be deter- 
mined. 


Id. “Sufficient information” is such information that “establishes the 
accuracy” of, inter alia, the above amounts. 19 U.S.C. § 1401(a)(h)(2). 
The “price actually paid or payable” is defined as 


the total payment (whether direct or indirect, and exclusive of any 
costs, charges, or expenses incurred for transportation, insurance, 
and related services incident to the international shipment of the 
merchandise from the country of exportation to the place of im- 
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portation in the United States) made, or to be made, for imported 
merchandise by the buyer to, or for the benefit of, the seller. 


19 U.S.C. § 1401a(b)(4)(A). 

In addition, under 19 U.S.C. § 1401a(b)(2)(A)(iv) transaction value is 
to be used “only if” the buyer and seller are unrelated or, if they are re- 
lated, their transaction value is considered “acceptable.” A related party 
transaction is “acceptable” as transaction value 


if an examination of the circumstances of the sale of the imported 
merchandise indicates that the relationship between such buyer 
and seller did not influence the price actually paid or payable; or if 
the transaction value of the imported merchandise closely approxi- 
mates— 


(i) the transaction value of identical merchandise, or of simi- 
lar merchandise, in sales to unrelated buyers in the United 
States; or 

(ii) the deductive value or computed value for identical mer- 
chandise or similar merchandise; 


but only if each value referred to in clause (i) or (ii) that is used for 
comparison relates to merchandise that was exported to the United 
States at or about the same time as the imported merchandise. 


19 U.S.C. § 1401a(b)(2)(B). Values used for comparison must take into 
account, “based on sufficient information whether supplied by the buy- 


er or otherwise available to the customs officer concerned,” differences 
in commercial levels, quantity levels, the “costs, commissions, values, 
fees, and proceeds” described in 19 U.S.C. § 1401a(b)(1)(A)-(E), and any 
cost differences in unrelated sales by the seller (if such are used as a ba- 
sis for comparison). 19 U.S.C. § 1401a(b)(2)(C). 

“Deductive” value is defined as the resale price of imported merchan- 
dise in the United States less amounts associated with general expenses 
and profits, transportation, customs clearance, and customs duties and 
certain fees. 19 U.S.C. § 1401la(d). Deductive value requires consider- 
ation of “the unit price at which the merchandise is sold in the greatest 
aggregate quantity at or about” the date of importation. 19 U.S.C. 
§ 1401a(d)(2)(A). The “greatest aggregate quantity” unit price is “the 
unit price at which such merchandise is sold to unrelated persons, at the 
first commercial level after importation * * * in a total volume that is (i) 
greater than the total volume sold at any other unit price, and (ii) suffi- 
cient to establish the unit price.” 19 U.S.C. § 1401a(d)(2)(B). This price 
is then reduced by (i) “any commission usually paid or agreed to be paid, 
or the addition usually made for profit and general expenses” in connec- 
tion with U.S. sales of imported merchandise “of the same class or kind 
* * “ as the merchandise concerned”; (ii) the costs of transporting and 
insuring the international shipment of the merchandise; (iii) the costs of 
transporting and insuring from the U.S. border to the place of delivery 
(ifnot already excluded by (i)); and (iv) customs duties and Federal taxes 
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payable on the merchandise by reason of its importation. 19 U.S.C. 
§ 1401a(d)(3)(A)(i)-(iv). In addition, 


profits and general expenses shall be based upon the importer’s 
profits and general expenses, unless such profits and general ex- 
penses are inconsistent with those reflected in sales in the United 
States of imported merchandise of the same class or kind, in which 
case the deduction shall be based on the usual profit and general ex- 


penses reflected in such sales, as determined from sufficient infor- 
mation. 


19 US.C. § 1401a(d)(3)(B). Finally, if not already included, any packing 
costs incurred by the importer or U.S. buyer must be added to such fig- 
ure. 19 U.S.C. § 1401a(d)(3)(C). 

By contrast, “computed” value is defined as the sum of 


(A) the cost or value of the materials and the fabrication and oth- 
er processing of any kind employed in the production of the im- 
ported merchandise; 

(B) an amount for profit and expenses equal to that usually re- 
flected in sales of merchandise of the same class or kind as the im- 
ported merchandise that are made by the producers in the country 
of exportation for export to the United States; 

(C) any assist, if its value is not included under subparagraph (A) 
or (B); and 

(D) the packing costs. 


19 US.C. § 1401a(e)(1). Furthermore, as with deductive value, 


the amount for profit and general expenses * * * shall be based 
upon the producer’s profits and expenses, unless the producer’s 
profits and expenses are inconsistent with those usually reflected in 
sales of merchandise of the same class or kind as the imported mer- 
chandise that are made by producers in the country of exportation 
for export to the United States, in which case the amount * * * shall 
be based on the usual profit and general expenses of such producers 
in such sales, as determined from sufficient information. 


19 US.C. § 1401la(e)(2)(B). 


I 

Before comparing the transfer prices between VWPC and VWPA 
against test values to determine their acceptability as transaction val- 
ues, it is necessary to consider whether the expense of operating VWPA 
and the selling commissions paid to Concept III (“Concept”) for U.S. 
representation are to be considered additions to or a part of the price 
paid for the VWPC-VWPA transactions. That necessitates, once again, 
examination of the commercial relationship involved. The “charge 


back” expenses and the commissions paid to Concept are addressed sep- 
arately. 


A 


The “charge back” expenses included customer and clerical services 
(communication and telephone expenses, office rent, stationary, and ac- 
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counts receivable insurance), management fees, and data processing. 
The plaintiff asserts that VWPA’s financial statements, audited by an 
internationally recognized accounting firm, establish that these ex- 
penses were billed monthly? by VWPC to VWPA and paid separately 
from the invoices for the imported fabrics. The plaintiff argues that 
there should be no legitimate dispute as to the “nature” of the charges 
which it alleges were recorded on the companies’ books separately from 
transfer payments for the imported merchandise. Plaintiff's Memoran- 
dum Addressing the Issues on Remand (“P1.’s Br.”) at 1, 5-7, referenc- 
ing Pl.’s Exs. 58, 60 and Trial Transcription (“Tr.”) at 174, 272. 

The five different categories of payments in 19 USC. 
§ 1401a(b)(1)(A)-(E) which must be added to the “price actually paid or 
payable” to arrive at transaction value are packing costs, selling ommis- 
sions, assists, royalties and license fees, and the “proceeds of any subse- 
quent resale.” The plaintiff argues this was written in such a way as to 
exclude all other expenses: “|t|he price actually paid or payable * * * 
shall be increased by the amounts attributable to the items (and no oth- 
ers) described in subparagraphs (A) through (B).” Pl.’s Br. at 9 (Plain- 
tiffs highlighting). The plaintiff contends that none of the “charge 
backs” in issue fit within the categories delineated and that the “offi- 
cial” published position of Customs is that a 


separate fee paid to a related party seller for the following services 
is not part of the price actually paid or payable since the fee is 
unrelated to the manufacture of the imported merchandise: man- 


agement services, accounting, finance, planning, and clerical activ- 
ities. 


Pl.’s Br. at 10, quoting Encyclopedia of Customs Valuation Terminology 
101 (1996) summarizing HQ 543512 (Apr. 9, 1985). The plaintiff asserts 
that Customs has been “consistent” in this position from enactment of 
the transaction value statute in 1979 to the present. P1.’s Br. at 10, refer- 
encing HQ 542122 (Sep. 1, 1980), C.S.D. 81-64, 15 Cust. B. & Dec. 862 
(1981), and HQ 545420 (May 31, 1995). 

The government disagrees, arguing that the expenses in issue are 


part of “the total payment 
the buyer to, or for the benefit of, the seller,” 19 U.S.C. § 1401a(b)(4)(A), 
and/or must be added to transaction value in accordance with one or 
more provisions of 19 U.S.C. § 1401a(b)(1)(A)-(E). Def.’s Br. at 21-25. 
For support, the government refers to Nissho Iwai American Corp. v. 
United States, 16 CIT 86, 94, 786 F Supp. 1002, 1010 (1992), rev’d on 
other grounds, 982 F2d 505, 512 (1992), Generra Sportswear Co. v. 
United States, 905 F3d 377, 380-381 (Fed. Cir. 1990), and Moss 


°’ There was no documentation submitted into evidence of payments from VWPA to VWPC except for Pl.’s Ex. 60, 
which provides a yearly total of such payments 
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Manufacturing Co. v. United States, 896 F.2d 535, 539 (Fed. Cir. 1990).4 
The government emphasizes that the common thread of these cases is 
that payments were included in transaction value because they accrued 
directly or indirectly to the seller by reason of the manufactureor sale of 
imported merchandise. Def.’s Br. at 21-22. 

Nissho Iwai mandated customs duty on accounts receivable insur- 
ance paid by the U.S. importer which had not been included as a part of 
the “first tier” transaction with the related-party seller. 16 CIT at 94. 
The government contends that Nissho Iwai is in accordance with the 
statutory definition of “price actually paid or payable,” 19 U.S.C. 
§ 1401a(b)(4), because the insurance payments therein were part of the 
“total payment” paid by the buyer for the merchandise and accrued di- 
rectly or indirectly to the seller, and it argues that the situation here is 
analogous. Def.’s Br. at 21. Similarly, the government characterizes 
Generra as requiring additions to transaction value of payments which 
were made by the buyer to the seller independently of the invoiced price 
of the goods where such payments are not specifically excluded from 
transaction value by statute. Jd. at 22, referencing 905 F.2d at 380.° 

The plaintiff asserted on appeal that the charges here at issue had 
“nothing to do with the import transactions, but were simply general 
overhead expenses arising from services provided by VWPC and proper- 
ly charged to VWPA.”® It responds here that the government’s brief 
“mischaracterizes administrative services subcontracted to VWP|C] by 
VWPA as having been for the benefit of VWP|C]|” when “it is clear from 
the record these services were for the benefit of VWPA and their cost was 
properly recorded on VWPA’s books as part of the cost of doing busi- 
ness.” Pl.’s Rep. at 6-7. See Tr. at 378, 388. The plaintiff points out that 
Chrysler Corp. v. United States, 17 CIT 1049 (1993), relying on Generra, 
found that certain “shortfall” and “special application” fees paid by the 
buyer to the seller were determined not to constitute part of the price 
actually paid or payable under 19 U.S.C. § 1401a(b)(4)(A). The plaintiff 
contends that the Chrysler fees were independent and “unrelated to any 
specific merchandise” and that therefore they are similar to the ex- 
penses here in issue, whereas the “payments for quota fees in Generra 
were necessary preconditions to the exportation of the merchandise be- 


4 In Nissho Iwai, a claimed deduction from transaction value for accounts receivable insurance: paid by the U.S. sub 
sidiary-importer, was disallowed on the ground that it protected the importer from breach of contract by the U.S. buyer, 
not from loss of goods in international transit. 16 CIT at 94, 786 F Supp. at 1010 (1992). See 19 U.S.C. § 140 1a(b)(4). In 
Generra, Customs’ regard of export quota charges as payment “for imported merchandise” was considered “permissi 
ble construction” of 19 U.S.C. § 1401a(b). 905 F.3d at 379-380. In Moss, an amount paid to an importer’s overseas buy 
ing agent, who “assisted in bringing about the sale,” was considered part of the payment “for goods.” 896 F.2d at 
538-539 

» The government contends that Generra necessarily distinguished McAfee v. United States, 842 F.2d 314 (Fed. Cir 
1988) because McAfee had relied on United States v. Getz Bros. & Co., 55 CCPA 11 (1967), which in turn had been de- 
cided under “export value,” the statutory predecessor of “transaction value.” According to the government, “export 
value” had not permitted the addition of quota charges “because they were not part of the objective standard of export 
value,” however it argues that Congress intended “transaction value” to encompass quota charges as part of “the price 
actually paid or payable.” The government also states that “Generra was careful to note that this holding did not effect 
Getz’s requirement of the use of a valid first level sale rather than asecond level sale. Rather, even if one uses a first level 
sale under McAfee and Nissho, there are certain mandatory additions to the price that must be made in order to arrive 
at a proper | transaction value (“tv”)|, whether it is the tv for the merchandise in issue or the tv that must be used for 
comparison purposes in related party transactions.” Def.’s Br. at 22 

© See 175 F.3d at 1340 (citation omitted) 





U.S. COURT OF INTERNATIONAL TRADE 45 


cause without the requisite quota the merchandise could not be ex- 
ported to the United States.” Id. at 2. (italics added). 

Whether a particular transaction provokes liability for customs du- 
ties depends upon its relevance to importation. Generra instructs that 
so “long as the * * * payment was made to the seller in exchange for mer- 
chandise sold for export to the United States, the payment properly may 
be included in transaction value, even if the payment represents some- 
thing other than the per se value of the goods. The focus of transaction 
value is the actual transaction between the buyer and seller.” 905 F.2d at 
380. But, to state that a payment is dutiable if it is “in exchange for” im- 
ported merchandise is to cut a wide swath. Consequently, Customs pre- 
sumes that all payments made by a buyer to a seller are part of the price 
actually paid or payable for the imported merchandise, a presumption 
which may be rebutted by evidence which establishes that the payments 
are “completely unrelated” to the imported merchandise. E.g., HQ 
546638 (Oct. 4, 1999); HQ 545998 (Nov. 13, 1996), 1996 WL 910814 
(1996). Nevertheless, the private ruling letters of Customs display var- 
ied and sometimes inconstant analyses on the dutiability of managerial 
and other “general” business expenses (e.g. arranging financing, ac- 
counting, administration, clerical activities, et cetera). 

On the one hand, Customs has considered that managerial and/or 
general expenditures by a U.S. importer to its own agents acting on its 
behalf abroad’, or for assistance with operations on United States soil 
by agents dispatched for the purpose by foreign related manufacturers 
or sellers,? are no longer dutiable “assists” under 19 U.S.C. 
§ 1401a(b)(1)(C),9 whereas charges for managerial and/or general ex- 
penses which are included in a price actually paid or payable for im- 
ported merchandise will not be deducted therefrom.!° It has 
furthermore opined that in the absence of evidence of management fee 
payments between a U.S. importer and its related oversees exporter, 
there is no basis for including such payments in the appraised value of 
the imported merchandise.!! On the other hand, Customs has apparent- 
ly considered managerial or general payments to a related-party seller 


7 See, e.g., HQ 545420 (May 31, 1995); HQ 544421 (Apr. 3, 1990); HQ 544396 (May 14, 1990), C.S.D. 90-77, 24 Cust 
B. & Dec. 495 (1990); HQ 543992 (Sep. 10, 1987); HQ 543820 (Dec. 26, 1986); HQ 542122 (Sep. 1, 1980), C.S.D. 81-64, 
15 Cust. B. & Dec. 862 (1981). As generally articulated, “activities undertaken by a buyer on his own account, other 
than those for which an adjustment is provided |under 19 U.S.C. § 1401a(b)(1)|, are not considered to be part of the 
price actually paid or payable, and payments for such services would not be added to the price actually paid or payable.” 
HQ 544338 (Sep. 13, 1989) 

8 See, e.g., HQ 543512, supra; HQ 054864 (Jan. 24, 1979), C.S.D. 79-280, 13 Cust. B. & Dec. 1405 (1979) 


9An importer's assistance provided to the foreign manufacturer or seller was considered dutiable under prior law 
See, e.g. HQ 651920 (Dec. 11, 1973). Under current law an “assist” includes any of the following if supplied free of 
charge or at reduced cost by the buyer, directly or indirectly, for use in connection with the production or the sale for 
export to the United States of the imported merchandise: 


(i) materials, components, parts, and similar items incorporated in the imported merchandise; 

(ii) tools, dies, molds, and similar items used in the production of the imported merchandise; 

(iii) merchandise consumed in the production of the imported merchandise; and 

(iv) engineering, development, artwork, design work, and plans and sketches that are undertaken elsewhere 

than in the United States and are necessary for the production of the imported merchandise 

19 U.S.C. § 1401a(h)(1). The value of an assist is to be apportioned in a “reasonable manner appropriate to the circum- 
stances and in accordance with generally accepted accounting principles” and depending on documentation submitted 
by the importer. 19 C.F.R. § 152.103(e)(1) (1992) 


10 F.g. HQ 542122, 15 Cust. B. & Dec. at 864; HQ 545953 (Aug. 3, 1995) 
11 HQ 545522 (Apr. 26, 1995) 
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or exporter when commingled with purported payments for imported 
merchandise to implicate whether consideration passes from one entity 
to another, i.e., whether the sale is bona fide.!” And it has also considered 
that in the absence of evidence of a buying agency relationship between 
the importer and its offshore, related-party management-services con- 
tractor (unrelated to the overseas manufacturers from whom fabrics 
were procured), the procurement of “assists” and inspection services, a 
function of managerial duties, would be dutiable.!* At a minimum, it 
would appear that the general interpretation of Customs is that charac- 
terization of an expense does not determine its dutiability, a position 
with which this Court would agree: the inquiry should focus on whether 
the expenditure proximately results in or is connected in some way to 
importation. If importation is the proximate result of an expense, how- 
ever characterized, the expense is dutiable. See Generra, supra, 905 F.2d 
at 380. Conceptually, the economic “value” of merchandise in its state as 
imported would include all matters which accrue in advance and are in- 
cidental to placing it into the international stream of commerce.!* Thus, 
for example, in Chrysler the “shortfall”and “special application” pay- 
ments were triggered by non-performance on a contract, not importa- 
tion. See 17 CIT at 1054. In the absence of importation, such payments 
appear akin to penalties or liquidated damages, and are not analogous to 
the circumstances here, where the value of the fabrics in their state as 
imported would have included all matters which proceeded receipt by 
VWPC on behalf of VWPA of purchase orders from customers in the 
United States via Concept. By contrast, subsection (E) of 19 U.S.C. 
§ 1401a(b)(1) requires inclusion in transaction value of “the proceeds of 
any subsequent resale, disposal, or use of the imported merchandise 
that accrue, directly or indirectly, to the seller.”!© Obviously, all of 
VWPA’s revenues were “proceeds” of the “subsequent resale, disposal, 
or use of the imported merchandise”, some of which were remitted to 
VWPC for services rendered and fees expended in fulfilling VWPA’s ob- 
ligations to U.S. purchasers of Victor Woollen Product fabrics in advance 
of importation. The Court considers such payments to fall within the 
ambit of “proceeds” !® in accordance with the plain meaning of 19 U.S.C 

§ 1401(a)(b)(1)(E). Customs requires proceeds to be “directly related” 


12 Fg. HQ 545800 (June 28, 1996); HQ 543446 (Apr. 2, 1986); HQ 545571 (Apr. 28, 1995); HQ 543352 | 
1984); HQ 542673 (June 10, 1982), C.S.D. 82-137, 16 Cust. B. & Dec. 946 (1982). Cf JL. W 
C.C.PA. 25, 505 I 


June 11 


CY 


13 HQ 545420 (May 31, 1995). Cf, HQ 544423 (June 3, 1991); HQ 544976 (Mar. 17, 1993 
14 «py 


he sale price of a product is the total of all value added by each step of the production process t« 
The value added of a loaf of bread is the sum of the value contributed at each stage of the production and distribution 
process, Among others, it includes the contribution of the farmer, miller, baker, v aler and retailer.” Trinova C 

v. Michigan Dep't « pasury, 498 U.S. 358, 362 (1990) quoting Haughey, The Economic I f the Single Busine 


» that point 


1p 
Tax, 22 Wayne L. Rev. 1017, 1019 (1976). See generally id. at 362-365 
15 Subsection (E) is sweeping, however Customs does not impute to a seller the proceeds of resale 


disposal or use 
accruing through stock ownership but requir direct relationship of such pr y 


oceeds to the imported merchandise. See 
19C.FR. § 152.103(g) (1992) (“|dlividends or other payments from the buyer to the seller which do not relate directly to 
the imported merchandise will not be added to the price actually paid or payable 

16 “Proceeds” are not me rely “profits,” they are “that which proceeds or results, as from a transaction; especially 
the sum derived from a sale, venture,” et cetera. Webster’s New Universal Unabridged Dictionary 1484 (2d ed. 1983) 
Examples inciude “issues; income; yield; receipts; produce; money or articies or other thing of value arising or obtained 
by the sale of property; the sum, amount, or value of property sold or converted into money or into other property.” 
Black's Law Dictionary 1204 (6th ed. 1990) 
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toimportation to be dutiable. 19C.FR. § 152.103(g) (1992). It will there- 
fore be instructed to include such neil as are appropriate for inclu- 
sion in the price actually paid or payable for the imported merchandise. 


B 


The government also contends that the dutiable transaction values of 
the merchandise in issue must also include the commissions which were 
paid to Concept. As a general principle, fees paid to a true buying agent, 
who represents and is controlled by the importer, are not dutiable, while 
payments which assist the seller are dutiable. United States v. Bauer, 3 
Cust. Ct. Appl. 343, T.D. 32626 (1912). Compare, e.g., HQ 545465 (Apr. 6, 
1994) with HQ 545362 (May 31. 1994). There is no statutory exclusion 
for “buying commissions” in the TAA, however “transaction value” spe- 
cifically includes (if not otherwise included) “any selling commission in- 
— by the buyer with respect to the imported merchandise.” 19 
U.S.C. § 1401a(b)(1)(B). “Selling commission” is not defined in the TAA. 
Since t ei e is no legislative history discussing the term either, Customs 
has relied on the common law of agency to determine whether an agency 
relationship exists, and whether commissions paid to an agent are “sel- 
ling commissions.” See Dutiability of “Royalty” Payments, 1993 WL 
500065 (Jan 21, 1993 


By regulation, “selling commission” is defined as “any commission 


paid to the seller’s agent, who is related to or controlled by, or works for 
or on behalf of, the manufacturer or the seller.” 19 C.ER. § 152.102(b 

(1992). Commissions paid to Concept for assistance with VWPC’s direct 
sales to the U.S. apparently would have been dutiable prior to November 
1989 under transaction valuation After November 1989, Concept con- 
tinued to earn commissions on U.S. sales, and these were purportedly 
paid monthly from the account of VWPA. No documentary evidence of 
such payments was offered into evidence, however the total amount of 
the commissions appear as selling expenses on VWPA’s 1992 and 1993 
financial statements. See Pl.’s Ex. 58 at 7. The central question is 
whether the payments were for statutory “selling commissions” which 
were incurred “with respect to the imported merchandise.” That de- 
pends upon whether Concept worked “for or on behalf” of VWPC during 
the time in issue, a matter of contract.!’ 

The reorganization of the affairs of Concept, VWPC and VWPA, 
around November 1989, apparently occurred on a “gentlemen’s agree- 
ment.” It is their intention in the undertaking which controls inter- 
pretation and must be discerned. See, e.g., Beta Systems v. United 
States, 838 F2d 1179, 1185 (Fed. Cir.1988); Firestone Tire & Rubber Co. 
v. United States, 444 F.2d 547, 551 (Ct. Cl. 1971); Dorf International Inc. 

1719 U.S.C. § 1401a(b)(1)(B) implicates “any selling commission,” of course, not agency, and a commissioned “sel 
ling agency” may in fact be an independent contractor, i.e., “a person who contracts with another to do something for 
him but who is not controlled by the other nor subject to the other’s right to control with respect to hi physic sal conduct 
in the performan« of the underté aking who| may or may 1 rt be an age nt Restatement (Second) of Age 
Harold G. Rauschlein and William A. Gregory, Agency and Par ip 4 (1979). Concept was described dut aatelbas 
ales “agent” or as a representative but with full aiaieaia accept ¢ order troie'§ 5 satan Since C ncept’ 8 


€ lling efforts were apparently self-guided and without VWPC’s or VWPA’s supervision, the evidence 
that it operated as an independent contractor. The distinction matter little here, however 


ancy & 2 See 


upports finding 
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etal. v. United States, 61 Cust. Ct. 604, 611, 291 F Supp. 690, 695 (1968). 
The entry documents submitted for review show formality in maintain- 
ing corporate separateness between VWPC and VWPA, and neither the 
commissions nor the charges the government advocates for dutiability 
were invoiced or otherwise specified as part of the VWPC-VWPA trans- 
fer price. However, an expressed price is only one indicia of the relevant 
import agreement. See Chrysler Corp. v. United States, 17 CIT 1049 
(1993). Actions speak louder than words, !® and where the parameters of 
agreement are unclear, conduct may manifest intention. See, e.g., Pru- 
dential Insurance Company of America v. United States, 801 F2d 1295, 
1297 (Fed. Cir 1986); Blackhawk Heating & Plumbing Co. v. United 
States, 622 F2d 539, 551 (Ct. Cl. 1980); Consumers Ice Company v. 
United States, 475 F.2d 1161, 1165-1167 (Ct. Cl. 1973). In the case of in- 
consistency, conduct controls. Wagner Electric Corporation v. United 
States, 36 A.FT.R.2d 75-5898, 1975 WL 3594 (Ct. Cl. Trial Div. 1975). 
The Court’s impression of the evidence adduced at trial is that activa- 
tion of VWPA in 1989 did not appreciably alter Concept’s perception of 
the entity it was assisting. At that point, Concept proceeded to write 
purchase orders on VWPA letterhead and was paid from VWPA’s ac- 
count, but as a general matter its day-to-day functions remained the 
same as it continued promoting and selling VWPC-made fabric, trans- 
mitting purchase orders to Canada, and trusting, apparently, that its 
monthly commission checks correctly reflected commissions earned. 
See. Tr. at 139. In general, the impression offered during trial by Mr. 
Paul Scher, a vice president of and partner in Concept, was that Concept 
dealt with “Victor,” a company comprised of geographically dispersed 
business units.!9 The selling material used by Concept tends, if it tends, 
towards the impression left by Mr. Scher.”° It is also of some significance 
that VWPC, through its personnel, directly promoted sales to U.S. cus- 
tomers by assisting Concept with client meetings as needed.?! An over- 
all impression is that VWPC intended to be, and was, benefitted to the 
extent its personnel were successful in stimulating U.S. sales. See Young 
& Rubicam, Inc. v. United States, 410 F 2d 1233, 1239 (Ct. Cl. 1969). 
Given the apparent conduct of VWPC and/or Concept’s perceptions of 
the bargain, the Court is unable to distinguish commissions paid to Con- 

18 Soe, e.g., Forest of Dean Iron Ore Co. v. United States, 106 Ct. Cl. 250, 65 F. Supp. 585, 587 (1946) 

19 See, g., Tr. at 196-197, 203-205, 207-209, 211-212, 214, 219-220 (Testimony of Paul Scher) 

20 pj.’s Ex. 41,a pictorial brochure, was testified as showing the products of the various “mills” Concept represents, 
in particular, as the question was posed by counsel, “Victor Woollen Products.” Tr. at 199. Plaintiff's Exhibit 42, de- 
scribed as the business card Concept uses in the representation of “various mills,” lists “Victor Woollens (USA).” See 
Tr. at 200, 209-210. Plaintiff's Exhibits 40 and 43 through 48 are three-panel folders of bound swatches each contain 
ing as many as 30 or more colors of a particular fabric weight or type. Each folder displays an identical four-color face 
and back cover and similar layout. The fronts of four folders show “VICTOR?” in bold type across a picture of a mechani- 
cal loom surrounded by rolls of fabric; the other two folders display “CLUB JACKET” across a drawing of a figure wear- 
ing a varsity jacket. In bold print towards the bottom of the front of these two folders appears “Victor.” On the reverse of 
all the folders is printed in smaller type “VWP of America Inc.” along with its Jackman, Maine post office box. All fold- 
ers have written vertically along the right edge (in small pitch) “Printed in Canada”. The two “CLUB JACKET” folders 
also display “Imprimé au Canada,” and one of these folders also displays the name and address for Concept below Plain- 
tiffs name and address. At the bottom are phone and fax numbers. This juxtaposition of “VWP of America” and Con 
cept also appears on Plaintiff's Exhibit 49, a plaid swatch bound on a plastic hanger by a four-color display similar to 


those of the folders. Mr. Scher referred to the advertisements on direct examination as representing “Victor” or “VWP 
of America.” Tr. at 200-203 


21 See Tr. at 210-213, 216-218. 
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cept as relating “solely” to VWPA’s US. sales.22 Concept exercised the 
power and, apparently, the authority to bind the sales which resulted be- 
tween VWPC and VWPA as a consequence of its US. selling efforts. Cf 
HQ 544949 (Mar. 17, 1993). Accordingly, the Court finds that Concept 
worked “for or on behalf of” VWPC as well as VWPA during the time in 
issue and that the commissions paid to Concept were incurred “with 
respect to the imported merchandise.” The amounts are to be added 
to the claimed transaction values in accordance with 19 U.S.C. 
§ 1401a(b)(1)(B). 


C 

Lastly on the issue of charge-backs and commissions, the government 
contends the VWPC-VWPA transaction values cannot be determined 
because the expenses borne by VWPC and charged back to VWPA and 
the commissions paid to Concept were allocated over the entire fiscal pe- 
riod, not “per sale,” and that because inconsistencies between the sum- 
mary data and the back up data which were submitted were never 
resolved to Customs’ satisfaction. Def.’s Br. at 22-23. Because the gov- 
ernment raises the argument primarily with respect to the plaintiff's 
deductive and computed values, this issue will be considered in that con- 
text. 


I] 

Assuming arguendo that the VWPC-VWPA transaction values can be 
accurately determined, they are to be compared with the values indi- 
cated on certain entry documents relating to transactions between 
Cookshiretex and Lou Levy & Sons. The appellate decision requires de- 
termination of (1) whether Cookshiretex and Lou Levy & Sons are unre- 
lated parties,?° (2) whether the Cookshiretex-Levy merchandise was 
“identical” or “similar” to the VWPC-VWPA merchandise,”* and (3) 
whether the VWPC-VWPA transaction value “closely approximated” 
the Cookshiretex-Levy transactions. Column 33 of the Cookshiretex 


2 o ; ? os : aus i . ‘ 

“¢ See Prudential Insurance ¢ United States, 801 F.2d 1295, 1297 (Fed. Cir. 1986) (a contract 
‘inferred as a matter of reason or justice from the acts or conduct of the parties.” Cf. C 
pendence Tube Corporation, 467 U.S. 752, 771 (1984); Clougherty Pa x ( v. Commissioner, 7, 1301 


fact i 


9th Cir. 1987). It may be noted that in HQ 545998, supra, Customs considered the dutiability of payments from an 
importer to a related-party promoter pursuant to a “co-promotion” agreement. The imported merchandise \ 
tive medicinal ingredient which was combined in the United States with other ingredients to form a finished product 
which was marketed by the importer with the assistance of the related party. The “co-promotion fee” of the related 
party was a complex formula determined in accordance with a written co-promotion agreement provided to Customs 
lhe appraiser took the position, with which Headquarters agreed, that the fees wer t associated with the sale for 
exportation of the imported merchandise but were “based upon” the specific undertakings of the related party in pro 
oxrand name product finished in the United States. Headquarters also concluded that the “price 
y pe payable” to the exporter/seller was kept “entirely separate” from the co-pr tion fee paid to the re 
lated party. 1996 WL 910814 at *11-*13. Suffice it to state that unlike HQ 545998, the apparent arrangement between 
Concept and Victor Woollen Products supports the conclusion here 


93 p ‘ ‘ he” on 6 ” mr De 28 . 
“° Entities may “qualify” as “related parties” under the appellate decision. 175 F.3d at 1335-1338. Related parties 
have traditionally borne a higher burden, e.g. in relation to claimed export value. See, e.g., N York Credit Men's Ad- 


justment Bureau, Inc. v. United States, 64 Cust. Ct. 770,314 F Supp. 1246 (1970), aff'd 68 Cust. Ct. 319, 342 F. Supp. 745 

1972 
DA «wy Ss 

24 “identical merchandise” for purposes of this related-party matter means “merchandise that is identical in all re 


spects to, and was produced in the same country as, but not produced by the same person as, the merchandise being 
appraised.” 19 U.S.C. § 1401a(h)(2)(B). “Similar merchandise” for purposes of this related-party matter means mer 
chandise that “is like the merchandise being appraised in characteristics and component material,” “is commercially 
interchangeable with the merchandise being appraised,” and “ was produced in the same country as, but not produced 
by the same person as, the merchandise being appraised.” 19 U.S.C. § 140 1a(h)(4)(B) 
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entry summaries answers the first question in the affirmative. See Pl.’s 
Br. at 13 n.3. Direct testimony was only to the point that VWPC and 
Cookshiretex are “competitors,” but since nothing of record overcomes 
the presumption of correctness on the Cookshiretex entries, the matter 
resolves in favor of the plaintiff. 

The difference between the entry dates of the plaintiff's plaids and the 
Cookshiretex plaids was approximately two months. The difference be- 
tween the entry dates of the compared meltons was approximately four 
months. The government therefore challenges whether these differ- 
ences constituted U.S.-bound export “at or about the same time as the 
imported merchandise” being appraised, arguing that the 90-day limi- 
tation in 19 U.S.C. § 1401a(d)(2)(ii) defines the extent of “at or about” in 
the context of 19 U.S.C. § 1401a(b)(2)(B). Def.’s Br. at 7-8. See 19 U.S.C. 
§§ 1401a (b)(2)(B) and (c)(1)(B). The Court disagrees. “At or about” re- 
quires only proximity in time, and for purposes of this matter the con- 
cern is only as to the time value of money. The entry summary and 
manufacturer’s single country declaration? on Cookshiretex exhibit 
E-2 indicate only that the currency of settlement is “$” which obfus- 
cates without clarification,2° however the other Cookshiretex exhibits 
indicate the currency of settlement as US Dollars, and it therefore ap- 
pears reasonable to assume that Cookshiretex exhibit E-2 follows this 
pattern. Rates of inflation over the period(s) under consideration in the 
U.S. market for the merchandise concerned are also relevant, however 
evidence of such has not been provided by either party.*’ To support any 
determination here, the Court takes judicial notice of the producer price 
index for “woolen” products in the U.S. published by the Bureau of La- 
bor Statistics, U.S. Department of Labor.2° Cf Van Gelder-Fanto Corp. v. 
United States, 41 C.C.PA. 90, C.A.D. 534 (1953). Woolen product price 
differences between July 1992 and February 1993 in the US. (i.e. the pe- 
riod covered by this test case and including the relevant months for 
entry of the fabrics described in Defendant’s Exhibits E-2 and E-7) 
were not significant and somewhat deflationary. On this basis, the Court 
concludes that the Cookshiretex entries offered for comparison were ex- 
ported to the United States “about the time” that the fabrics described 
by the subject entries were exported to the United States. See United 
States v. Reiner, Inc., C.D.C. 370, 35 CCPA 50, 50-57 (1947). 

The Cookshiretex entries do not describe fabrics “identical” to the 
VWPC fabrics, since they vary by weight and wool content among other 
factors. See 19 C.ER. § 152.102(d) (1992). To show that the Cookshire- 


25 See 19 C.ER. § 12.130(f)(1) (1992). 


26 Exchange rate examination is obviated where comparative transactions are stated in US Dollars. See, e.g., AIM 
COR et al. v. United States, 141 F.3d 1098, 1110-1111 (Fed. Cir. 1998) 

27 The government argues “there is clear evidence there were significant price fluctuations in the United States 
market during this period,” apparently in reference to the fact, mentioned later in its brief, that certain of the plaintiff's 
U.S. sales were “higher than those used by VWPA” in the calculation of deductive values. See Def.’s Br. at 10, 13, refer 
encing PI.’s Exs. 9, 17 and 34. The argument, however, does not establish that circumstance as an appropriate compara 
tive benchmark. 

28 The producer price indices for woolen products published by the Bureau of Labor Statistics, U.S. Department of 
Labor for July 1992, December 1992, and January 1993, were 104.9, 104.4, and 104.4, respectively (base year 1985 
100). See BLS Series ID PCU2231#316. 
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tex-Levy entries are “similar” to the VWPC-VWPA entries, the plaintiff 
compared a 17-ounce, 65% wool plaid from Cookshiretex exhibit E-2 
against a VWPC 18/20-ounce, 60% wool plaid from Plaintiff's Exhibit 9 
at page 25, and it compared 22-ounce, 80% wool navy and purple mel- 
tons from Cookshiretex exhibit E—7 against VWPC 23/25-ounce 75% 
wool navy and purple meltons from Plaintiff's Exhibit 9 at pages 13 and 
19.29 On the subject of commercial interchangeability, Mr. Duval’s re- 
sponses were somewhat contradictory, however in the end he stated: 


[Ml]ost [U.S.] customers won’t * * * see very much difference for a 
three, four, five percent difference in the blends. Unless you are 
talking about [comparing] 100 percent wool and then 95, because 
then at 95 you cannot use a Woolmark and at 100 percent wool you 
can use a Woolmark. So that makes a difference there, but not 80 
percent or 75 percent, even most of the time at 70 percent. Because 
we see that very often in the market [for] melton fabrics, 70 percent, 
75, 80 percent sold at about the same prices at |sic| the customers. 


Tr. at 72-73. Suffice it to state that the two VWPC-to-Cookshiretex com- 


parisons fell within the five percent range of wool content adduced by 
Mr. Duval. 


The government challenges the usefulness of the Cookshiretex exhib- 
its for comparative purposes. The Cookshiretex plaid chosen from ex- 
hibit E-2 for comparison was a blend of 65% wool, 30% acrylic and 5% 
nylon, whereas the VWPC plaid chosen from Plaintiff's Exhibit 9 con- 
sisted of 60% wool, 25% polyester, and 10% acrylic. The government ar- 
gues there was no evidence put forth that the 20% difference in acrylic 
content or the 25% polyester (in place of acrylic and nylon) content was 
acceptable or commercially interchangeable or that garments manufac- 
tured from the VWPC fabric were comparable or commercially inter- 
changeable with garments manufactured from the fabric imported by 
Lou Levy & Sons. Def.’s Br. at 8-9. The government claims the “variety 
and breadth of outerwear (e.g. male versus female, formal versus athlet- 
ic) is so great that simply stating that the wool content was similar does 
not constitute proof that the merchandise is at all similar or commer- 
cially interchangeable.” Id. at 9. 


29 Noting that the Cookshiretex fabric was “less heavy so there |are| less fibers in it, less processing,” Tr. at 80, the 
plaintiff's witness, Mr. Duval, assumed the VWPC plaid chosen for comparison weighed an average of 19 ounces, or 89% 
of the Cookshiretex plaid. See P1.’s Ex. 9 at 25. Multiplying the price of the VWPC plaid by this factor, a “comparable” 
VWPC fabric was derived which Mr. Duval stated was 27 cents higher than the price of the “similar” Cookshiretex 
merchandise sold to Lou Levy & Sons. He then performed a similar comparison with respect to a navy melton in Cook- 
shiretex exhibit E-7. This exhibit pertained to 42 “pieces” (i.e. rolls) of a 58/59 inch-width, 22-ounce weight (“per linear 
yard”), 80% wool, 15% nylon, 5% other fibers, which entered on July 30, 1992. Of those pieces, 34 rolls, “2,100.90 mts” 
in length, were sold at a particular cost-insurance-freight (“CIF”) price per square length. Mr. Duval testified that the 
CIF price was “per meter” and that a “comparable” VWPC fabric is listed on Plaintiff's Exhibit 9 at page 13 as a 
23/25-ounce navy melton, 75% wool, 20% nylon, 5% other fibers. The invoice in Cookshiretex exhibit E-7 is illegible as 
to the per-length price, however the customs broker of the Cookshiretex fabric invoiced the CIF price as “per linear 
yard.” Compare Cookshiretex exhibit E-7, p. 3, with p. 4. At any rate, Mr. Duval adjusted the Cookshiretex fabric into a 
“per-yard” CIF price by dividing by 1.0936 (the claimed ratio of meters to yards), which reduced the Cookshiretex navy 
melton CIF price by 37 cents. Tr. at 86. Next, Mr. Duval stated the difference in the weights of the fabrics was a factor of 
0.9167 (22 ounces versus 24 ounces, average weight). Multiplying the VWPC-VWPA navy melton price by this factor, 
Mr. Duval stated the VWPC-VWPA price of a “comparable” fabric, so derived, was 41 cents higher per yard than the 
Cookshiretex price to Lou Levy & Sons of “similar” merchandise, as adjusted. The Court calculates that the VWPC 
VWPA price would have been 4 cents higher if the Cookshiretex navy melton price had been unadjusted. Mr. Duval 
conducted a similar analysis with respect to the Cookshiretex purple melton listed on Cookshiretex exhibit E—-7 versus 
the VWPC purple melton listed on page 19 of Plaintiff's Exhibit 9 and concluded identical price difference(s). Tr. at 88. 
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The inquiry here, of course, is the fabric in its state as imported, not 
the fabric as further processed. See 19 U.S.C. § 1401a(c)(2). The govern- 
ment’s point may well be true, and the testimony of the plaintiffs wit- 
ness might be regarded as merely self-serving, however at trial the 
government’s inquiry into commercial interchangeability focused sole- 
ly on the wool content of apparel fabric in the United States market. It 
did not test the plaintiff's witness with inquiry into other factors which 
might impact commercial interchangeability, nor did it bring forth im- 
port specialist or other rebuttal to challenge the plaintiffs assertion 
that the deciding factor for commercial interchangeability was wool 
content, nor did it challenge the plaintiff's method of comparing the Vic- 
tor Woollen Product fabrics to the Cookshiretex fabrics. Accordingly, the 
Court regards the government’s contention at this stage of the proceed- 
ings as speculation, and the plaintiff's proofon commercial interchange- 
ability stands. 

The government additionally asserts that Cookshiretex exhibit E-2 
was likely for samples, and that a transaction for samples 


does not properly reflect upon the alleged arm’s length nature of 
the[ | style to which it is being compared, because there may be con- 
siderations that dictate a significantly lower price, outside the nor- 
mal price structure for merchandise, in order to induce future large 
quantity sales of that fabric. This is best evidenced by VWPA’s own 
invoices * * * which disclose| | that VWPA shipped sample mer- 
chandise at no cost. 


Id. at 9-10, referencing P1.’s Ex. 14 at 3, Pl.’s Ex. 21 at 3, and Pl.’s Ex. 22 
at 3.99 At the other extreme, the government contends that Cookshire- 
tex exhibit E-7 involved a sale of over 2000 yards of material, whereas 
Plaintiffs Exhibit 9 describes only 152.50 yards of navy melton 
and 71.625 yards of purple melton. It argues that 19 US.C. 
§ 1401a(b)(2)(C)(ii) mandates that differences in quantities must be 
taken into account based on “sufficient information,” that if sufficient 
information is unavailable then the comparison cannot be made, that 
the plaintiff admitted discounts are provided for large-quantity sales, 
and that one cannot compare the two different volume transactions 
here because the price for the Cookshiretex transaction is, arguably, sig- 
nificantly less than that for transactions in smaller quantities such as 
the VWPC-VWPA transactions for the navy and purple meltons. See 
Def.’s Br. at 10, referencing Tr. at 103, 147, and 167. “For all we know,” 
according to the government, “the unusually favorable price to Levy 
may have occurred because Levy purchased a close out of old stock.” Jd. 
at 11. See generally Tr. at 90-98, 100-103, 178. 

The plaintiff argues that VWPA is a distributor which purchased 
about 1 million yards of apparel fabric over the year, whereas Lou Levy 


30 The government additionally notes that Mr. Duval’s statement to the effect that sample fabric is not sold at lower 
prices than sales of regular quantities but in many instances is sold at higher prices is undermined by these exhibits 
Def.’s Br. at 10n.1. The VWPA-U.S-purchaser sale price of the particular plaid being compared, at any rate, was greater 
than twice the price of the Cookshiretex plaid purchased by Lou Levy & Sons. Compare P1.’s Ex. 9 at 21 with Cookshire 
tex exhibit E-2; see Def.’s Br. at 6, Tr. at 100-101 
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& Sons is an apparel manufacturer which purchased an estimated 5,000 
to 10,000 yards of fabric per year. It argues that the differences in quan- 
tity and the commercial level of the respective transactions would only 
result in downward adjustment of the Cookshiretex-Levy prices, thus 
rendering the VWPC-VWPA prices even more favorable. Pl.’s Rep. at 7 
n.3. 

The statute requires consideration of and, as necessary, adjustment to 
the price of the Cookshiretex-Levy transaction to compensate for any 
volume effect on price, not the VWPC-VWPA transaction. See 19 U.S.C. 
§ 1401a(b)(2)(C); 19 C.ER. § 152.104 (1992). To approximate the quan- 
tity of the VWPC-VWPA sale, adjustment to the Cookshiretex-Lou Levy 
transaction to compensate for any volume discount would have been up- 
ward, not downward. The only testimony on the matter, however, con- 
cerns VWPA’s volume discounts to end users,?! and it would be 
speculative to consider whether the 2000-yard Cookshiretex transac- 
tion entailed an actual volume discount or what such an adjustment 
would have involved. See Tr. at 91. The Court considers that once the 
plaintiff's witness asserted that comparison of the transactions was ap- 
propriate, the burden shifted to the government to rebut. See 19 U.S.C. 
§ 1401a(b)(2)(C) (commercial and quantity differences effecting the 
sale price are to be taken into account “whether supplied by the buyer or 
otherwise available to the customs officer concerned”). See also S. 
Stern, Henry & Co. v. United States, C.D. 3951, 64 Cust. Ct. 1, 308 F 
Supp. 712, 716 (1970); M.B.I. Merchandise Industries Inc. v. United 
States, 16 CIT 495, 502 (1992). But cf Border Brokerage Company v. 
United States, R.D. 10759, 52 Cust. Ct. 567 (1964) (evidentiary standard 
for proving for usual commercial quantities). The government did not 
cross examine as to commercial or quantity differences or bring forth an 
import specialist who might have clarified the issue. Thus, there is no 
reason to conclude that the quantity differences implies the Victor Wool- 
len Product fabrics and the Cookshiretex fabrics are not “similar,” and 
the fabric comparisons are not invalidated on the basis of the govern- 
ment’s arguments. 

On the other hand, the plaintiff contends that a “proper analysis 
would compare the total quantities of each of the Cookshiretex-Levy 
fabrics with the total quantities of the comparable VWPC-VWPA fabrics 
demonstrated by the record.” Pl.’s Rep. at 7, referencing P1.’s Conf. App. 
I. The Court agrees, although such a statement might be construed as an 
admission that Mr. Duval’s comparisons were insufficient, however the 
Court is unable to compare the total quantities of “each” of the Cookshi- 
retex-Levy with the total quantities of “the comparable” VWPC-VWPA 
fabrics. Mr. Duval himself stated that except for Cookshiretex exhibits 
K—2 and E-7, the exhibits were lacking too many terms in order to make 
useful comparisons with the Victor Woollen Product fabrics at issue 
here. See Tr. at 75-77, 81-83. See, e.g., Cookshiretex exhibit E-1 at 3. 
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There was furthermore insufficient information put forth from which 
the Court might make meaningful comparisons on its own.*” From the 
evidence presented, thus, the plaintiff has demonstrated that the Cook- 
shiretex exhibit E-7 melton is “similar” to and therefore comparable 
with 0912 Color meltons but not 0912 Natural fabrics or other VWPC 
meltons, and it has also demonstrated that the Cookshiretex exhibit E—2 
plaid is “similar” to and therefore comparable with the C9217/1 plaid in 
Plaintiff's Exhibit 9, but it would be for Customs to determine, in the 
first instance, whether the transfer prices of the VWPC-VWPA transac- 
tions, adjusted in accordance with the foregoing, “closely approximate” 
these two Cookshiretex-Levy transactions in accordance with 19 U.S.C. 
§ 1401a(b)(2)(B). Ifremand is necessary, Customs is not precluded from 
making additional comparisons, as appropriate, provided it does not re- 
strict the applicability of the foregoing. 


32m : a A ecu 
°“The plaintiff submitted two price lists showing transfer prices from VWPC to VWPA for the 1991 
and the 1992-1993 fiscal year (fiscal year beginning December ist). P1.’s Exs. 4, 5. See P1.’s Ex. 58. T 


1992 fiscal year 
rice list for the 
1991-1992 fiscal year lists only prices of melton, and these are apparently grouped into seven price categorie P591,’ 
‘0812 Natural,” “0812 Color,” “0912 Natural,” “0912 Color & 189,” “159 & 1959,” and “90 Melton Dark 
list for the 1992-1993 fiscal year also lists these categories (although the sixth is listed as “159 & 1159 
“Others” which includes “Baron & 1000,” “Duffle 14,” “WN008,” “WN012 Light,” “F8963 (20/22 kK 
“C9108 (18/20})|,” “WP090,” “C9209 (14/16),” and “C9209 (16/18).” Pl.’s Ex. 5. It is unclear what “Other 
documents show melton prices as having increased in each category by the same amount as compared 
1991-1992 prices. The Court does not doubt the accuracy of the 1992-1993 price list, however a< 
tiff's Exhibits 6 through 40 shows that it is apparently incomplete and not always a reliable indicator of 
For example, the navy and purple meltons which were compared with Cookshiretex exhibit E-7 are in the 
category. Two representative samples of 0912 transfer prices (for “Natural” and “Color”) that occurr 
“0912 Color” and “0912 Natural” meltons also occurred on those dates at the 1991-1992sale prices. See | Ox 
11, 15, 16-17, 19, 22 36, 38-40; Def.’s Ex. 5. VWPC also priced at least three fabrics to VWPA at ther 
price to the U.S. purchaser. See PI.’s Exs. 6 at 11-12, 34 at 16-17. The VWPC plaid compared with Cookshiretex ex 
E-2 was an 18/20-ounce “C9217” which appears nowhere on the 1992-1993 price list. The 1992-1993 price | 
plaids increasing in price as weight increases and the nearest comparable item may be the 18/20-ounce “ 
ever the entry documents show that VWPC and VWPA transacted both 18/20-ounce/yard plaids and 1 
plaids at the same per-yard price which, for that matter, was 25 cents higher than the indicated price 
Compare P1\.’s Ex. 5, Cookshiretex exhibit E-2, and P1.’s Ex. 9 at 25. Mr. Duval testified that the absence o 
terms in Cookshiretex exhibits E-1 and E-3 through E-6, for example color, rendered them useless f« 
comparison. Tr. at 74, 76. The exhibits, deemed admissible, yield information nevertheless. Cookshiretex exhibit f 
indicates entry of 165.29 yards 21-ounce/yard 80% wool melton for samples on December 21, 1992. The peryard price of 
this fabric, by weight slightly lighter than VWPC 0912 meltons but containing 5% more wool, is almos 
transfer price between VWPC and VWPA of the “0912 Color” category. Cooksiviretex exhibits E-3 through E-5 entered 
between July 30, 1992 and November 27, 1992 and describe 21-ounce/yard 80% wool melton which sold in volume far in 
excess of that of the plaintiff's transactions at an identical declared price per yard, nearly midway between i 
pany listed prices for “0912 Color” and “0912 Natural.” Also, the difference in price between “0912 Color 


Natural” meltons, based on either the 1991-1992 price list or the 1992-1993 price list, is substantial, a 


1” purpose 


t identical to the 


are tl 

ences in volume and pricing of these Cookshiretex entries, whose entry documents, at any rate, indicate no color term 
Cookshiretex exhibit E-6 entered October 16, 1992 and describes 9 rolls, apparently 2,438.78 yards, of 21-ounce/yard 
65% wool “plaid” and 32 rolls, apparently 679.99 yards, of 22-ounce/yard 45% wool “Navajo.” On the other hand, the 
perunit (yard) price of the entered Cookshiretex “plaid” was approximately 29% higher (adjusted for the difference in 
fabric weights) than the list price of VWPC’s “C9108,” the apparently nearest comparable fabric on the 1992-1993 
price list (again, it being unclear whether and to what extent such constitutes a category of fabric 
dence of similar merchandise for entries of tweeds, stripes and other fabrics not included on the 1992-1993 price list 
The VWPC tweeds were entered between 50% and 60% wool, mostly 55%, and weighed between 20 and 
per yard. The stripes entered were all 75% wool and weighed between 18/20 and 22/24 ounces per yard. The plaintiff 
adduced at trial that the weight of a fabric was a significant indication of the amount of processing ir od, T 
however Plaintiff's Exhibits 6 through 40 indicate that price does not necessarily correspond therewith: striped fabric 
with 75% wool may be priced higher than a heavier (ounce-per-yard) stripe with the same wool content; the “0912 Col 
or” meltons apparently have the same weight and wool content as the “159” meltons, but the latter are priced substan 
tially lower; and like the “0912 Color” meltons, the “0812 Color” meltons consist of 75% wool but weigh 19/20 ounce 
per square yard, are therefore 81.25% of the weight of the “0912 Color” meltons, but are list-priced at significantly les 
than 81.25% of the price of “0912 Color” meltons. Similarly, while many VWPC plaids of the same wool content were 
transferred to VWPA at the same price as the compared Cookshiretex exhibit E-2 plaid, a substantial number we 
transferred to VWPA at higher or lower prices, and not always due to apparent differences in wool content or 
Compare, e.g., Pl.’s Exs. 9, 22, 23, 27-29, 35, 37. In short, it is impossible to extrapolate from Mr. Duval’s comparisons to 
the record universe of Victor Woollen Product fabrics entered 


There was no evi 
22/24 ounces 


lved, Tr. at 80, 


re 
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The plaintiff also offered deductive and computed value statements 
for comparison with the VWPC-VWPA transfer prices to prove the ap- 
propriateness of transaction valuation or as alternate bases of valua- 
tion. It contends that each statement accounts for all statutory profit 
and expense elements and were prepared in accordance with generally 
accepted accounting principles from the companies’ actual accounting 
records.*? The government raises several points with respect to the de- 
ductive and computed value statements. First, it argues that the evi- 
dence submitted in support of the deductive value statement did not 
relate the “greatest aggregate quantity” sales to “at or about the same 
time as the imported merchandise” in accordance with 19 U.S.C. 
§ 1401a(b)(2)(B), which could have occurred as late as 10 months after 
the importations in issue, and it argues the computed value statement is 
similarly deficient because it “is not tied into the particular period of im- 
portations. Def.’s Br. at 13, 20; Tr. at 289, 292-295, 360-361. See 19 
U.S.C. § 1401a(d)(2)(A)(i) and (ii); 19 U.S.C. § 1401a(d). 

Second, the government argues that the exhibits supporting the de- 
ductive and computed value calculations are themselves summary in- 
formation and that the plaintiff failed to provide the source documents 
either in response to discovery or at trial, a violation of Rule 1006 of the 
Federal 

Rules of Evidence*4 and necessitating disregard of the deductive and 
computed value statements in accordance with Conoco Inc. v. Depart- 


ment of Energy, 99 F.3d 387, 393-394 (Fed. Cir. 1996) (opposing counsel 
must be afforded an opportunity to review and object to the underlying 
documents, in order to guard against the risk of error or distortion). 


3 The Statement of Administrative Action to the Trade Agreements Act of 1979 (“SAA”) which ac companied the 
URAA states that “the determination of usual profit and general expenses under the provisions of deductive value 
would be carried out utilizing information prepared in a manner consistent with generally accepted accounting prin 
ciples in the United States.” SAA at 460, reprinted in 1979 U.S.C.C.A.N. 665, 721. Regarding the computed value state 
ment, the plaintiff contends it was prepared in accordance with Canadian GAAP and cannot be rejected merely because 
different allocation methods might have been used. See 19 U.S.C. § 140 1a(g)(3) (“information that is submitted by an 
importer, buyer, or producer in regard to the appraisement of merchandise may not be rejected by the customs officer 
concerned on the basis of the accounting method by which the information was prepared, if the information was in 
accordance with generally accepted accounting principles”). The plaintiff draws upon the legislative history of 19 
U.S.C. § 140 la(g)(3) “to allow the importer, buyer, or producer to prepare his figures in any one of a variety of acceptable 
methods” and “aid not only the Customs Service, but the importer as well, since he would be able to rely more on his 
own records than under existing law.” Pl.’s Br. at 18, quoting S. Rep. 249, 96th Cong., Ist Sess. 118 (1979), reprinted in 
1979 U.S.C.C.A.N. 381, 504, 508. See also id at 23 referencing Merck, Sharp & Dohme, Int’l v.United States, 20 CIT 137, 
139, 915 F Supp 405, 408 (1996) 

34 Federal Rule of Evidence 1006 provides: “The contents of voluminous writings, recordings, or photographs which 
cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The origi 
nals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and 
place. The court may order that they be produced in court.” 
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Def.’s Br. at 138-15. Cf Tr. at 235-239, 243-245, 248, 276-277, 321-326, 
442-444 ,35 

Third, the government takes issue with Victor Woollen Product’s cost 
allocation methodology. Def.’s Br. at 18. The “costing” of fabrics for the 
US. market included material, direct labor, and indirect manufacturing 
or overhead costs the largest of which were management fees and ad- 
ministrative salaries allocated to VWPA. See Tr. at 233, 301-302, Pl.’s 
Ex. 60. The expenses allocated to VWPA were based upon the compa- 
nies’ total consolidated sales, which eliminated the effect of inter-com- 
pany transfers and furthermore included VWPC’s upholstery sales in 
Canada. The government argues that this is incorrect, that a proper ra- 
tio would have been based on total apparel fabric expenses to total ap- 
parel fabric sales, or total expenses including upholstery to total sales 
including upholstery, in either case on a non-consolidated basis because 
expenses were actually incurred upon inter-company transfer (accord- 
ing to testimony from Victor Woollen Products’ accountant elicited dur- 
ing cross-examination). Def.’s Br. at 18-20. See Tr. at 313-315, 331-333, 
420. Compare Tr. at 398-399 with Tr. at 416. The government points out 
that the witness for plaintiff's independent accountants could not speci- 
fy the particular generally accepted accounting principles underlying 
the expense allocations and that he conceded, and that the effect of the 
methodology is to treat VWPA’s sales and profits on the United States 
sales as part of VWPC’s own sales and profit. Def.’s Br. at 20. See Tr. at 
361-364, 419-420. Thus, that government argues, Victor Woollen Prod- 
ucts’ allocations are not in accordance with 19 U.S.C. § 1401a(d)(3)(i) 
and (f)(2)(C).. Def.’s Br. at 18-20. See Tr. at 316, 361. 

Fourth, the government argues that Customs has “uniformly” re- 
quired that any test values used to validate related-party transaction- 
value claims be “previously accepted.” Def.’s Br. at 15, referencing HQ 
543568 (May 30, 1986), HQ 546166 (Apr. 5, 1996), and HQ 546511 (Apr. 
15, 1999). See 19 U.S.C. § 1401a(b)(2)(B). See also HQ 545481 (Sep. 14, 


35 Regarding arguable inconsistencies and unsupported figures appearing in Plaintiff's Exhibits 50 to 61, the gov 
ernment points to the testimony of its auditor, who “just wasn’t able to find where some of the numbers were coming 
from.” Def.’s Br. at 14. See Tr. at 442-443. Specifically, the government points out that: (1) the cost per fabric for the 90 
melton does not match the figures in the blend sheets that were part of the computed value statement, Tr. at 445 (s 
Exhibit 50 at “02”); (2) there was no factual basis for the fringe benefit rate asserted thereon, id. (see Exhibits 50, 53 
(3) the numbers contained on some of the blend sheets for total quantities blended and for dyed yards were consider 
ably lower than some of the numbers used in the calculations, id. at 445-447 (see Exhibit 50 at 2-4, Exhibit 52 at 24); (4 
the division of research and development between fabric and upholstery differed from what was allocated onto Exhibit 
50, Tr. at 448 (see Exhibit 52 at 9); (5) the costs used in the computed value calculations did not appear in the trial 
balance and ought to have appeared therein if they had been in fact incurred, Tr. at 448-449 (see Exhibit 52 at 25, Ex 
hibit 53); (6) there was no back-up data for the production figure which appeared in Exhibit 52 at page 26, Tr. at 449; (7 
there were expense accounts included in the trial balance which were not included in Pl.’s Ex. 52 at pages 4-13, Tr. at 
449-450 (see Exhibit 53); and (8) the trial balance indicated that VWPC allocated more than it paid for at least one 
account, Tr. at 450-451 (see Exhibit 52 and Exhibit 53 at 7-8). Def.’s Br. at 18. See also Tr. at 451-452. Compare Exhibit 
53 with Exhibit 61. Furthermore, the government points out that the fact that Mr. Fournier himself could not verify 
many figures, including a large figure for salaries and administration, because he did not have “enough details to recon 
struct” the figures. Def.’s Br. at 14; Tr. at 321-326. That, and the fact that various “drafts” of deductive values (with 
differing unit prices, general expenses, and/or profits) were created, the government contends, emphasizes the need for 
background data without which, the government further argues, the allocations or elements of deductive values and 
computed values proposed by VWPA are per se unreliable. Def.’s Br. at 14 
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1994).°6 The government contends this comports with a primary pur- 
pose of the valuation code: to eliminate the need for Customs to conduct 
detailed investigations outside the United States. Def.’s Br. at 16, citing 
Generra, supra, 905 F.2d at 380; Moss Mfg., supra, 896 F.2d at 539. Un- 
less a test value has been accepted by Customs in advance, the govern- 
ment contends, the claims of related party, multi-tiered transactions 
become problematic, since most of the information relating to the first 
tier is outside the United States. According to the government, all of the 
information needed to verify a computed value claim, and “a great deal” 
of the information needed to verify a deductive value claim, is outside 
the United States. Since the plaintiff's deductive and computed valua- 
tions were not submitted for prior acceptance by Customs, the govern- 
ment therefore argues that “as a matter of law” they cannot be used to 
test the plaintiffs transaction value claim. Def.’s Br. at 15. 

The plaintiff raises several points in argument and in response. First, 
it contends that the government’s witness conceded the possibility that 
the deductive value statement may be accurate, and that the trial record 
shows the transfer prices reflected in the computed value statement cov- 
er all of VWPC’s manufacturing costs, including general expenses, plus 
a percentage for profit. Second, it argues that the earlier audit report, 
Defendant’s Exhibit C, has no bearing on the deductive values since it 
was limited to a review of the records of VWPC and production costs in 
Canada, and it has no bearing on the computed value statement because 
the audited production figures preceded the data relevant to this matter 
by two years. See Pl.’s Br. at 17-19 and 22; Pl.’s Ex 55, Ex. 58 at 2, Ex. 61 
at 5; Tr. at 266-267, 289-290, 353-354, 427, 453, 487-489. See also 19 
U.S.C. § 1401a(g)(3). 

Third, it contends that an administrative policy requiring pre-ap- 
proval of deductive and/or computed test values neither exists in the 
statute nor may be reasonably inferred therefrom, and that pre-approv- 
al of deductive and computed test values usurps this Court’s jurisdiction 
to review Customs’ appraisements and inhibits a party’s right to trial de 
novo, an impermissible result. Pl.’s Rep. at 10-11, citing American 
Grape Growers Alliance jor Fair Trade, et al. v. United States, et al., 9 
CIT 568, 622 F Supp. 295 (1985) (rejecting an interpretation of 28 U.S.C. 
§ 2645(c) which would render meaningless certain statutory grants of 
power to the court). 

Fourth, it argues that it has presented evidence of deductive and com- 
puted test values which comport with the statutory scheme for substan- 
tiating related-party transaction values and which were prepared based 
on how the companies’ records were actually kept in order to establish 
the principle of deductive and computed valuation. The plaintiff sub- 


36 7 he government also contends that the interpretation is reasonable and entitled to deference under Generra, 905 
F.2d at 379 (a point which appears to derive from Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
US. 837, 843 (1984)). The government further argues the interpretation amounts to a long-standing and contempora- 
neous construction of the statute by the agency charged with its administration, which agency actually drafted the 
provision being interpreted, and as such is entitled to great deference in accordance with United States v. Zenith Radio 
Corp., 562 F.2d 1209, 1219-1220,64 CCPA 130, 142-143(1977), aff'd, 437 U.S. 443, 450 (1978). Since the holding here is 
on other grounds, the Court need not delve into constitutional notions of deference 
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mits that the Court need not perform the actual calculations for each 
entry and fabric style in the test case but may remand to Customs pur- 
suant to 28 U.S.C. § 2643 with instructions for calculation thereof. On 
the deductive values specifically, it argues that although this test case 
covers a limited number of entries, the cases on the suspension disposi- 
tion calendar cover entries of fabrics for every month of the fiscal year, 
and it was therefore reasonable to submit deductive test values covering 
the entire year. See Tr. at 352-353. Using only the sales transactions be- 
fore the Court as the basis for determining the greatest aggregate quan- 
tity, the plaintiff argues that the transfer prices would still closely 
approximate its evidence of deductive value (as adjusted).®” It argues 
that the government does not contest that the deductive values were 
prepared in accordance with the statute based upon audited financial 
statements and that all of the government’s other points pertain only to 
the proposed computed test values. Pl.’s Rep. at 11, referencing Pl.’s 
Exs. 55-61; Tr. at 267-268. See 19 U'S.C. § 1401a(d)(2)(A)(ii). 

Regarding the computed test values, the plaintiff contends that the 
government’s primary criticism is that the government’s auditor could 
not verify them at trial. The plaintiff asserts that computed value infor- 
mation on the VWPC-VWPA transactions was submitted to Customs’ 
auditor who had ample opportunity to verify the data but chose not todo 
so because of time limitations. Tr. at 487, 489. The plaintiff contends 
that the proper place for verification is during such an audit, not during 
trial, and that the lack of verification reduces defendant’s criticism of 
VWPC’s cost data to mere speculation. Pl.’s Br. at 22 n.3. See Govern- 
ment Auditing Standards 7.55 (1994). Furthermore, VWPA contends, 
even if the higher overhead rates the government asserts should have 
been used were in fact used, the computed values would still show a 
“reasonable overall profit.” 

Deductive valuation constructs values for “merchandise concerned,” 
which is defined as “the merchandise being appraised,” “identical,” or 
“similar” merchandise. 19 U.S.C. § 1401a(d)(1). “Merchandise con- 
cerned” must also be in accordance with one of three situations de- 
scribed in 19 U.S.C. § 1401a(d)(2)(A). Pertinent to this related-party 
action are where “merchandise concerned” is either (i) “sold in the con- 
diticn as imported at or about the date of importation of the merchan- 
dise being appraised” or (ii) “sold in the condition as imported but not 
sold at or about the date of importation of the merchandise being ap- 
praised” but is sold within 90 days after the date of “such importation.” 
19 US.C. § 1401a(d)(2)(A)(i) and (ii).98 See 19 U.S.C. §1401a(b)(2)(B). 
The plaintiff's deductive value statement does not comply with such re- 


37 tn other words, the entries in this test case all occurred within 90 days of each other, the earliest occurring on 
November 18, 1992 and the latest on February 2, 1993, and using the VWPA resale prices of such entries to establish the 
prices at which the greatest aggregate quantities of each of the imported fabrics were resold within 90 days, VWPA 
argues that the VWPC-VWPA import prices still “closely approximate” (and in all but one instance exceeded) the de- 
ductive test values, as adjusted. See Pl.’s Rep. at 12 

38 «Such importation” refers to the date of importation of “merchandise being appraised,” not the date of importa- 


tion of “merchandise concerned.” See S. Rep. 96-249, 96th Cong., 1st Sess. 122; H. Rep. 96-317, 96th Cong., Ist Sess 
94-95 
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quirement to the extent that its original deductive value methodology 
utilized importations which were not sold within 90 days of the date of 
importation of “merchandise being appraised,”°? however it has sub- 
mitted an alternate version utilizing a 90-day period, which results in 
some of the greatest aggregate quantity resale prices being slightly 
higher than those used in Plaintiff’s Exhibit 55 while others are slightly 
lower or unchanged. See Pl.’s Conf. App. II to Pl.’s Br. The plaintiff ar- 
gues that such “closely approximates,” and thereby proves, the VWPC- 
VWPA import prices. 

The government’s objections to the plaintiff's deductive value state- 
ment were mainly directed at the utilization of total consolidated sales 
for determining pro rata allocation of some expenses but not others. Tr. 
at 310-314. See Pl.’s Ex. 51 at 2; Pl.’s Ex. 58; Pl.’s Ex. 60 at 29. The Court 
does not find such method objectionable per se, in light of the fact that 
the plaintiffs entire operation consisted of the importation and dis- 
tribution of one line of merchandise. Cf. See National Carloading Corp. 
v. United States, 60 CCPA 54, 469 F2d 1398 (1972); Hill Brown Corp v. 
United States, 54 CCPA 99 (1967); United States v. Mitsui & Co., Ltd., 70 
Cust. Ct. 301, 359 F Supp. 1398 (1973). The Court accepts the plaintiff's 
representations that the allocations were straightforward and in accor- 
dance with generally accepted accounting principles and reasonably re- 
flect the impact of time and material invested by VWPC in the operation 
of VWPA. Cf Coats & Clark, Inc. v. United States, C.S.D. 4581, 74 Cust. 
Ct. 13, 16 (1975) (“When plaintiff has proved a profit which is normal by 
reasonable standards and which is, on its face, realistic, the burden 
must shift to defendant to disprove the legitimacy and correctness of 
this profit”). On the other hand, at trial at various points the govern- 
ment asked for the sources for figures to support selling and administra- 
tive expenses (Tr. at 296; P1.’s Exs. 58, 60), proration of rent (Tr. at 301), 
and the amount of time to process Canadian versus U.S. orders (Tr. at 
306-308). The Court agrees with the plaintiff that Customs’s admitted 
failure to verify cost data during audit undermines rejecting the com- 
puted values (due to discrepancies which might have been resolved at 
the time through examination of source documentation) on the basis of 
the audit, however the plaintiffat trial still bears a burden of proof on its 
claims to assist the Court in making a determination consistent with 
Jarvis Clark Co. v. United States, 733 F2d 873, 878 (1984) (“the 
{Clourt’s duty is to find the correct result, by whatever procedure is best 
suited to the case at hand”). Notwithstanding the excellent reputation 
of Victor Woollen Products’ accountants, their examination of the books 
and accounts, and their certification of the financial statements, the evi- 
dentiary record lacks the source documentation necessary for accurate 
factual determination, which the defendant had a right to examine. Cf 
Camel Manufacturing Company v. United States, 215 Ct.Cl. 460, 572 
F.2d 280 (1978); Lykes Bros. Steamship Co. v. United States; 198 Ct.Cl. 


39 See, e.g., HQ 546120 (Mar. 26, 1996) 
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312, 459 F2d 1393 (1972); Equipment, Inc. v. United States, 1 Cl.Ct. 513 
(1982). That circumstance implicates the actual expenses pro rated to 
the account of VWPA and used to construct deductive value, in the eyes 
of the government. 

Moreover, notwithstanding the wording of the deductive and com- 
puted valuation provisions,*® at the judicial level a claimant bears the 
burden of overcoming the presumption of correctness attaching to an 
administrative valuation decision. See 28 U.S.C. § 2639(a)(1). The gov- 
ernment challenged the sources which would support the profit and 
general expenses deduction on Plaintiff's Exhibit 55 and the allocations 
claimed on Plaintiff's Exhibit 50, and the record shows that the govern- 
ment did not fully contest the veracity of the expenses allocated to 
VWPA nor did it challenge whether the profits and expenses were “typi- 
cal” of other importers or producers, nevertheless this Court considers 
it incumbent upon a claimant not only to produce the sources which will 
substantiate the profit and expense amounts claimed but to assert that 
the amounts claimed were typical of imported or produced (as the case 
may be) merchandise “of the same class or kind.” Cf: New York Credit 
Men’s Adjustment Bureau, Inc., supra, 64 Cust. Ct. 770, 314 F Supp. 
1246; Border Brokerage Company, supra, R.D. 10759, 52 Cust. Ct. 567. 
The record is deficient in such respects, but there is a more fundamental 
reason why the methodology here is insufficient to the task of proving 
the acceptability of the claimed transaction values of the entered fab- 
rics. 

“The key to the resolution of valuation issues * * * is establishing an 
objective market-based price of the subject merchandise.” La Perla 
Fashions, Inc. v. United States,23CIT__—,_—=s_—, 9. Supp.2d 698, 702 
(1998), aff'd 185 F.3d 885 (1999). A central issue on remand is the ac- 
ceptability for customs duty purposes of the transfer prices between 
VWPC and VWPA, and the statutory objectivity for related-party trans- 
action valuation value is the requirement that the “merchandise con- 
cerned” in test deductive values or computed values consist of 
“identical” or “similar” merchandise.*! 19 U.S.C. § 1401a(b)(2(B)(ii). 


10 Deductive values of the “merchandise concerned” must be reduced by “an amount” equal to “any commission 
usually paid or agreed to be paid, or the addition usually made for profit and general expenses, in connection with sales 
in the United States of imported merchandise that is of the same class or kind, regardless of the country of exportation, 
as the merchandise concerned,” and such “deduction made for profits and general expenses shall be based upon the 
importer’s profits and general expenses, unless such profits and general expenses are inconsistent with those reflected 
in sales ** * of imported merchandise of the same class or kind **”" 19 US.C. 88 1401la(d)(3)(AXi) and 
1401a(d)(3)(B). The computed value statute is simpler 


the amount for profits and general expenses * * * shall be based upon the producer’s profits and general expenses, 
unless the producer’s profits and general expenses are inconsistent with those usually reflected in sales of mer 
chandise of the same class or kind as the imported merchandise that are made by producers in the country of ex 
portation for export to the United States, in which case the amount * * * shall be based on the usual profits and 
expenses of such producers in such sales, as determined from sufficient information 
19 US.C. § 1401a(e)(2)(B). Since transaction valuation requires “sufficient information whether supplied by the buyer 
or otherwise available to the customs officer concerned,” there is a question as to the claimant’s burden of proof. See 19 
US.C. § 140 1a(b)(2)(C). Customs on its own has considered salaries and wages, rent, taxes, travel, advertising, auto 
motive expense, and contract services (all of which were designated as “general expenses” on the claimant’s income 
statement) as not atypical of merchandise of the same class or kind and allowed deduction of such expenses from unit 
prices. See HQ 545187 (Feb. 14, 1995, a/k/a “Valentines’ Day”) (“wedding gowns”) 

41 Customs has determined that in order to analyze whether a particular test value closely approximates the trans- 
action value of identical or similar merchandise, the test value must reflect a “previously accepted” customs valuation. 
See HQ 544455 (Mar. 14, 1995). See also HQ 545506 (Nov. 30, 1995); HQ 543568 (May 30, 1986). Since the result here is 
on other grounds, the Court need not consider whether this interpretation deprives a plaintiff of the right to de novo 
trial of such issue or whether the requisite objectivity might be satisfied through other means 
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See 19 US.C. §§ 1401a(h)(2), (h)(4). The deductive value and computed 
value methodologies proffered by the plaintiff are in essence, however, 
restatements of the challenged transfer prices: “the greatest aggregate 
quantity” sales used to determine the deductive values and the costs as- 
serted in the computed values pertain to entries which are themselves 
unliquidated and therefore unresolved, being the subject of this action 
or one suspended hereunder. Thus, the plaintiff's proffered deductive 
and computed values pertain not to “identical” or “similar” merchan- 
dise but rather to “the merchandise being appraised.” Transaction valu- 
ation is not proven through such bootstrapping. See Blue Bell, Inc. v. 
United States, 213 Ct. Cl. 442, 449, 556 F2d 1118, 1124 (1977). 


CONCLUSION 

The deductive or computed values were also proffered in the alterna- 
tive, in the event that the transaction value of the imported fabrics was 
determined unacceptable. See 19 U.S.C. § 1401a(a). The record lacks ob- 
jective reference from which to infer that VWPA’s and/or VWPC’s 
claimed profits and expenses are typical of importers and/or producers 
of fabrics of the same class or kind, and it also lacks the source documen- 
tation which would resolve apparent discrepancies and reconcile certain 
amounts claimed. However, Jarvis Clark, supra, instructs that the cor- 
rect result must be obtained “by whatever procedure is best suited to the 
case at hand.” 733 F.2d at 878. In light of the appellate decision, remand 
to Customs is necessary, and the Court therefore compels the parties to 
work together diligently to resolve Customs’ alleged concerns regarding 
inconsistencies and source documentation. If the plaintiff produces suf- 
ficient information within a reasonable time, Customs shall: (1) make 
the necessary adjustments to transaction value required by section I, su- 
pra, (2) determine whether the transacted values of fabrics which can be 
compared in accordance with section II, supra, are “closely approxi- 
mate,” and (3) value the remaining fabrics on the basis of deductive or, 
at plaintiff's option, computed value. Otherwise, Customs shall value 
the entries in accordance with 19 U.S.C. § 1401a(f). 
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Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice, (Amy M. Rubin); Yelena Slepak, Attorney, Office of 
the Assistant Chief Counsel, International Trade Litigation, U.S. Customs Service, of 
counsel, for the defendant. 


OPINION 


MusGRAVE, Judge: Before the Court are Rule 56 cross-motions for 
summary judgment on whether there is a cognizable mistake of fact, 
clerical error, or inadvertence in entry of “pullover” garments for which 
reliquidation under 19 U.S.C. § 1520(c)(1) is appropriate. The plaintiff 
invoked jurisdiction under 28 U.S.C. § 1581(a) tocommence this action, 
however that properly depends on whether its claim is colorable. See 
NEC Electronics U.S.A., Inc. v. United States, 13 CIT 214, 709 F Supp. 
1171 (1989); Computime, Inc. v. United States, 9 CIT 553, 622 EF Supp. 
1083 (1985). Accordingly, the Court considers the defendant’s motion 
one of dismissal pursuant to Rule 12(b). 

The parties aver the following. In 1992, the plaintiff obtained a bind- 
ing ruling letter from the U.S. Customs Service (“Customs”) on the 
proper classification of styles of pullovers, No. 1111, No. 1114,! and No. 
1117 (the “Styles”). Customs determined that the Styles met AATCC 
Test Method 35-1985 for “water resistance”? and that the proper classi- 
fication was under HTSUS 6201.93.3000, providing for other men’s 
anoraks, windbreakers and similar articles with a duty rate of 7.6% ad 
valorem. See NYRL 876026 (Sep. 4, 1992). The plaintiff commenced im- 
portation of the Styles accordingly. See P1.’s Separate Statement of Un- 
disputed Material Facts (“Pl.’s Statement”) 19 1 & 2. 

Subsequently, it was determined that samples of Styles taken from a 
shipment in July 1993 into the Port of Los Angeles (“LAP”) did not meet 
the AATCC 35-1985 test for water resistance and the Styles were reclas- 
sified. See id. 13; Pl.’s Memorandum of Points and Authorities in Sup- 
port of Motion for Summary Judgment (“PI.’s Mem.”) at 2. The plaintiff 
avers that on or about January 24, 1994, a Customs Import Specialist 


I The defendant requests that the Court limit any decision here to style Nos. 1111 and 1117, since style No. 1114does 
not appear on any of the commercial invoices subject to this action. Defendant's Memorandum in Support of Its Cross 
Motion for Summary Judgment and in Opposition to Plaintiff's Motion for Summary Judgment (“Def's Mem”) n.1 


2 - co 1 1 ~ more” . 1 
“ As defined in the Harmonized Tariff Schedule of the United States (“HTSUS”) at Chapter 62, Additional Note 2 
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(“CIS”) telephoned the plaintiff's customs broker, Mr. Jordan, and di- 
rected him to continue to classify future shipments of Styles as not wa- 
ter resistant until such time as NYRL 876026 is revoked.* Pl’s 
Statement 1 5; Pl.’s Mem. at 4. The plaintiff further avers that Styles 
subject to this action and covered by entry no. 286—0549984-8 (May 16, 
1994) and entry no. 231-4914947-0 (June 5, 1994) were so classified. 
Pl.’s Statement {1 6. Attached to the Jordan Declaration are copies of 
documents purporting to be business records which indicate anticipa- 
tion, either on the part of Mr. Jordan or Customs or both, that such 
would occur in future. See Pl.’s Mem., Exs. A & B. 

LAP requested Customs Headquarters to revoke NYRL 876026 on 
the ground that LAP’s testing was now controlling. Cf Pl.’s Mem., Ex. 
E. No samples were sent for further testing to Headquarters. Jd. On or 


about April 25, 1994, Headquarters responded to the District Director of 
LAP that 


the garments submitted with Sunderland of Scottland, Inc.’s re- 
quest for a binding classification ruling were determined to be wa- 
ter resistant by the New York Customs laboratory. There is no 
reason to hold these laboratory results suspect, nor has this office 
been provided with any information which would serve as grounds 
for a reversal of the holding i in NYRL 876026. ° 

Assuming that the testing methods employed ne both the New 
York and Los Angeles Customs laboratories are correct, this office 
does not see the need to revoke NYRL 876026 nor to reject the find- 
ings of the Los Angeles Customs lab merely because they are at vari- 
ance with the initial findings of the New York Customs lab with 
regard to the same garment styles. Indeed, given the variability of 
plastics applications, the fact that different shipments of the same 
styles of garments resulted in different degrees of water resistancy 
when tested in accordance with the AATCC 35-1985 is not surpris- 
ing. We recognize that future shipments of the above-referenced 
styles may very well pass the water resistant test, in which case ap- 
plication of NYRL 876026 would be warranted. 

In situations where a Customs laboratory test has been per- 
formed on merchandise purporting to be “identical” to merchan- 
dise the subject of a prior ruling, where the lab test reveals that the 
merchandise the subject of the subsequent transaction is not the 
same, the classification of these goods will be based on the lab’s 
findings and the original ruling will not control. To hold otherwise 
would increase the likelihood of importers’ relying on previously is- 
sued rulings which are no longer representative of the merchandise 
currently being imported. The opportunity for abuse in this situa- 
tion is considerable. 


3 The defendant denies, and avers upon information and belief that the CIS told Mr. Jordan that as a result of HQ 
955909, effective June 7, 1994, LAP would require the plaintiff to classify all non-water resistant items of the Styles as 
non-water resistant, and it also avers that any dispute with respect to the plaintiff's averments is not material for pur- 
poses of considering the government's cross-motion. Defendant’s Respons se to Plaintiff's Statement of Material Facts 
as to Which There Are No Genuine Issues To Be Tried (“Def’s Resp.”) 11 6, 9 
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HOLDING: 

NYRL is affirmed. 

If style numbers 1114, 1111 and 1117 are determined to be water 
resistant when tested by a Customs laboratory in accordance with 
AATCC Test Method 35-1985, classification is proper under sub- 
heading 6201.93.3000 HTSUS| | * * *. 

If laboratory tests reveal that the subject garments are not water 
resistant, the merchandise is different from that classified in NYRL 
876026 and that ruling will not control, as mandated by * * * 19 
CFR 177.9(b)(2)[ |. In instances where styles 1114, 1111 and 1117 
are not deemed water resistant when tested in accordance with 
AATCC Test Method 35-1985, classification is proper under sub- 
heading 6201.93.3511, HTSUS|[ |, which provides for other men’s 
anoraks, windbreakers and similar articles, dutiable at a rate of 
29.5 percent ad valorem. * * * 


HQ 955909 (Apr. 25, 1994). See id. 

According to the Jordan Declaration, on or about June 8, 1994, the 
CIS provided Mr. Jordan with a copy of HQ 955909 and informed him 
that effective June 7, 1994, Customs would require the plaintiff to classi- 
fy the Styles under HTSUS 6201.93.3511 as not water resistant unless 
the plaintiff proved the pullovers met AATCC Test Method 35-1985. 
Jordan Decl., 16. Mr. Jordan declares that he made a mistake in relying 
upon the CIS’s instruction, that he was under the mistaken belief that 
her directive accurately reflected HQ 955909, and that had he read HQ 
955909 he would have disregarded such advice. Jordan Decl., 1 9. 

Mr. Jordan forwarded the information from the CIS to the plaintiff. 
Jordan Decl., 17; Freund Decl. 111 3 & 4; Ex. B. In or about May or June 
1994, the plaintiff changed brokers from Yusen Air & Sea Service to Ex- 
peditors International. Pl.’s Statement 1 13. The plaintiff forwarded the 
information received from Mr. Jordan to Expeditors, which entered 
Styles of pullovers from May 21, 1994 as not water resistant. Jd. 19113 & 
14. The plaintiff avers that such entries were in accordance with the di- 
rective of the CIS.* Pl.’s Mem. at 6. It further avers that Customs admits 
that it did not test any of the garments comprised by the entries which 
are the basis of this case. Id. 1 16. See Pl.’s Mem., Ex. G (Defendant’s 
Response to Plaintiff's Request for Admissions 1 1 & 2). 

The plaintiff argues that the entries of Styles should have been classi- 
fied in accordance with HQ 955909 as not water resistant and that it was 
erroneous for Customs to classify and liquidate the Styles under sub- 
heading 6201.93.3511 or 6202.93.5011 as not water resistant. Pl.’s Mem 
at 6. The plaintiff states that in or about February 1995, it “realized” 
that HQ 955909 affirmed NYRL 876026, and on March 16, 1995 began 
filing protests for entries of Pullovers classified as non-water resistant 
which were liquidated within the preceding 90 days. Jd. at 7. Customs 
approved four of these protests. Def’s Resp. {1 18. As to entries of Styles 
which were liquidated more than 90 days prior, the defendant avers that 


4 The defendant avers that pullovers of Style No. 1111 were classified as not water resistant on Invoice 15 of Entry 
No. 231-4914947-0 (June 5, 1994) under subheading 6201.93.35 of HTSUS. Def’s Resp. 1 6 
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Customs approved the first three of the plaintiffs requests for reliquida- 
tion under 19 U.S.C. § 1520(c)(1). Id. 16, Ex. FE The protests filed on the 
claims for reliquidation, which were denied by Customs and are the 
subject of this action, were suspended by LAP pending a decision on 
the plaintiff's Application for Further Review of Protest No. 
2720—-95-101411, which LAP forwarded to the Office of Regulations and 
Rulings (“ORR”). See Def’s Statement of Additional Material Facts as to 
Which There Are No Genuine Issues To Be Tried (“Def’s Statement”) 11 
5-7. On Protest 2720—-95-101411, ORR stated that since 


the protestant had received two rulings indicating two different 
laboratory results (and therefore, two different classifications), it 
was incumbent on the protestant to prove which classification was 
appropriate for the entry in question. In fact, the protestant still 
has not, in accordance with 19 CFR 177.9(b)(2), provided any evi- 
dence that the jackets involved were identical to the samples sub- 
mitted in the ruling request. Customs alleged “lack of knowledge of 
coatings on this import shipment” was a result of the protestant’s 
failure to provide such information. The classification of the gar- 
ments by the import specialist, if in error, was an error in the 
construction of law, and excluded from relief under 19 U.S.C. 
1520(c)(1). 


HQ 226707 (Sep. 19, 1996). Following denial of that protest, LAP denied 
the remaining suspended protests subject to this action. Def’s State- 
ment {1 8-9. The Court concludes that there are no genuine issues of 
material fact and that summary judgment on the matter is appropriate. 
See, e.g., Executone Information Systems v. United States, 96 F.3d 1383, 
1385 (Fed. Cir. 1996); Sweats Fashion, Inc. v. Pannill Knitting Co. 833 
F.2d 1560, 1562-1563 (Fed. Cir. 1987). 

19 U.S.C. § 1520(c)(1) does not remedy mistakes of law, thus the pre- 
liminary inquiry is whether the plaintiff pleads a mistake of fact or of 
law. A mistake of fact occurs when a decision is based on a reasonable 
belief that a fact exists differently than in reality, and a mistake of law 
occurs when the legal consequences of a given set of facts are incorrectly 
interpreted or anticipated. C.J. Tower & Sons of Buffalo, Inc. v. United 
States, C.D. 4327, 68 Cust. Ct. 17, 22, 336 F Supp. 1395, 1399 (1972), 
aff'd, 61 CCPA 90, 499 F.2d 1277 (1974). See Hambro Automotive Corp. 
v. United States, 66 CCPA 113, 119, 603 F.2d 850, 855 (1979). Central to 
the plaintiff's claim is alleged reliance upon direction from the CIS to its 
customs broker to enter all Styles as not water resistant. If so, that was 
in error. Unfortunately, the Court must conclude that it was an error in 
the construction of law for which the protest procedures of 19 U.S.C. 
§ 1514 were designed, and it was not the type of inadvertence which 
must characterize 19 U.S.C. § 1520(c)(1) claims. Compare, e.g., Chrysler 
Corp. v. United States, 24CIT _ , 87 F Supp. 2d 1339 (2000) and Zaki 
Corp. v. United States, 21 CIT 263, 960 F. Supp. 350 (1997) with Univer- 
sal Cooperatives, Inc. v. United States, 13 CIT 516, 715 F Supp. 1113 
(1989) and Fibrous Glass Products, Inc. v. United States, C.D. 3874, 63 
Cust. Ct. 62 (1969). In the absence ofa valid protest via 19 U.S.C. § 1514, 
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jurisdiction under 28 U.S.C.§ 1581(a) will not lie. NEC Electronics, su- 
pra, 13 CIT at 218, 709 F. Supp. at 1176. Fundamentally, the plaintiff 
argues that it should not bear the onus for relying on the advice of so- 
called “experts” with respect to the proper classification of its merchan- 
dise. Pl.’s Mem at 15. Briefing, however, offers inadequate explanation 
of why it took until February 1995 for the plaintiff to “realize” the al- 
leged error of Customs’ interpretation of HQ 955909 after being notified 
of Customs’ position, via its customs broker, in June 1994. The Court 
therefore declines to exercise subject matter jurisdiction under 28 
U.S.C. § 1581(i). 
Judgment will enter accordingly. 


(Slip Op. 01-113) 


AK STEEL CorpP, ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND 
POHANG IRON AND STEEL Co., LTD., POHANG COATED STEEL Co., LTD., AND 
POHANG STEEL INDUSTRIES Co., LTD., DEFENDANT-INTERVENORS, AND 
UNION STEEL MANUFACTURING Co., LTD., DEFENDANT-INTERVENOR, AND 
DONGBU STEEL Co., LTD., DEFENDANT-INTERVENOR 


Consolidated Court No. 97-05-00865 


(Dated August 30, 2001) 


JUDGMENT 


RESTANI, Judge: Having received no objections to the final remand re- 
sults ordered in AK Steel Corporation, et al. v. United States, 226 F.3d 
1361 (Fed. Cir. 2000) and remand order, Consol. Court No. 97—05-00865 
(C.1.T. June 21, 2001), the court hereby sustains the final remand rede- 
termination of the Department of Commerce herein. 
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GOVERNMENT OF UZBEKISTAN AND NAVOI MINING & 
METALLURGICAL COMBINAT, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 00-08-00392 
{ITA sunset review determination remanded. ] 
(Dated August 30, 2001) 


White & Case (Carolyn B. Lamm and Adams C. Lee) for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, Velta 
A. Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, David R. Mason, Attorney, Office of the Chief Counsel for 
Import Administration, United States Department of Commerce, of counsel, for defen- 
dant. 


OPINION 


RESTANI, Judge: This matter is before the court on a motion for judg- 
ment on the agency record pursuant to USCIT Rule 56.2. Plaintiffs, the 
Government of Uzbekistan and Navoi Mining & Metallurgical Combi- 
nat (collectively “Uzbeks”), challenge the determination of the United 
States Department of Commerce (“Commerce” or “ITA”) pursuant to 
19 U.S.C. § 1675(c) (1994)! (“sunset review”) that dumping of uranium 
from Uzbekistan is likely to occur if the antidumping duty discipline is 
removed.’ 


FACTS 


On December 5, 1991, Commerce initiated an antidumping duty in- 
vestigation to determine whether imports of uranium from the Union of 
Soviet Socialist Republic (“USSR”) were being or were likely to be sold 
in the United States at less-than-fair value (““LTFV”). Uranium from 
the Union of Soviet Socialist Republics, 56 Fed. Reg. 63711 (Dept’ 
Comm. 1991). On December 23, 1991, the U.S. International Trade 
Commission (“ITC” or “Commission”) issued an affirmative prelimi- 
nary injury determination. 

On December 28, 1991, the USSR dissolved and the United States 
subsequently recognized the 12 newly independent States which 


119 US.C. § 1675(c)(1) reads, in relevant part, as follows 
Notwithstanding subsection (b) of this section and except in the case of a transition order defined in paragraph 
(6), 5 years after the date of publication of— 

(A) a countervailing duty order (other than a countervailing duty order to which subparagraph (B) applies 
or which was issued without an affirmative determination of injury by the Commission under section 1303 of 
this title), an antidumping duty order, or a notice of suspension of an investigation, described in subsection 
(a)(1), 


* * * * * * 


the administering authority and the Commission shall conduct a review to determine, in accordance with |section 
1675a| of this title, whether revocation of the countervailing or antidumping duty order or termination of the in- 
vestigation suspended under |section 167 1c or 1673c| of this title would be likely to lead to continuation or recur- 
rence of dumping or a countervailable subsidy (as the case may be) and of material injury. 

2 The court has sustained the determination of the International Trade Commission (“ITC”) that imports of ura- 
nium from Uzbekistan are not likely to injure the United States industry if the antidumping duty discipline is removed. 
See Ad Hoc Comm. of Domestic Uranium Producers v. United States, No. 00-09-00450, slip op. 01-103 (Ct. Int’! Trade 
Aug. 14, 2001). A decision by either ITC or Commerce to terminate the proceedings pursuant to a sunset review will end 
the proceedings. 19 U.S.C. § 1675(d). At this time a change upon appeal of that decision is still possible. If the decision to 
sustain the ITC determination becomes conclusively final, this dispute will be moot. 
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emerged. Commerce, nevertheless, determined to continue the inves- 
tigation. That determination was sustained. See Techsnabexport, Ltd. v. 
United States, 16 CIT 420, 795 F. Supp. 428 (1992) (“Techsnabexport I”), 
and Techsnabexport, Ltd. v. United States, 16 CIT 855, 802 F. Supp. 469 
(1992) (“Techsnabexport II”). 

Commerce determined that sales of uranium from six of the 12 former 
republics, including Uzbekistan, were made at LTFV during the period 
of investigation, which covered June 1, 1991 through November 30, 
1991. Uranium From Kazakhstan, Kyrgystan, Russia, Tajikistan, Uk- 
raine and Uzbekistan; Uranium from Armenia, Azerbaijan, Byelarus, 
Georgia, Moldova and Turkmenistan, 57 Fed. Reg. 23,380, 23,380, 
23,382 (Dep’t Comm. 1992) (“Preliminary Determination”). Because it 
found that the respondents failed to provide adequate information in a 
timely manner, Commerce based its preliminary LTFV calculations 
upon the best information otherwise available (“BIA”), which was large- 
ly petition data and which resulted in a cash deposit rate equal to 115.82 
percent for all relevant entries of uranium. Id. at 23,382, 23,384. 

The investigation of uranium from the countries found to be selling at 
LTFV was suspended in October of 1992 because those countries en- 
tered into agreements to restrict the volume of direct or indirect exports 
to the United States.? There is no allegation that any interested party 
sought the continuance of the investigation after notice of suspension as 
provided in 19 U.S.C. § 1673c(g), or sought an administrative review of 
the suspension or of the dumping margin as provided in 19 U.S.C. 
§ 1675(a), or a changed circumstances review as provided in 19 U.S.C. 
§ 1675(b). 

On August 2, 1999, Commerce initiated a sunset review of the suspen- 
sion agreement on uranium from Uzbekistan. Initiation of Five-Year 
(“Sunset”) Reviews, 64 Fed. Reg. 41,915, 41,915 (Dep’t Comm. 1999). In 
their response to the initiation of the review, plaintiffs contended, 
among other things, that procedural defects in the original investiga- 
tions prevented their full participation and denied that subject imports 
from Uzbekistan were ever dumped in the United States; that the sun- 
set determination must be based upon country-specific information for 
Uzbekistan; and that Commerce must terminate the suspended inves- 
tigation because there was no substantial evidence to support a positive 
likelihood determination with respect to Uzbekistan. In plaintiffs’ view, 
there also has been no dumping since entry into the suspension agree- 
ment because sales have been made pursuant to long-term contracts in 
which the prices of sales to the United States are set above comparable 
U.S. market prices; and Uzbekistan has no economic incentive to sell at 
below U.S. market prices. Plaintiffs also contended that Commerce 
should find good cause under 19 U.S.C. § 1675a(c) to consider factors 
other than the existing margin and the volume of merchandise before 


3 See Uranium from Kazakhstan, Kyrgyzstan, Russia, Tajikistan, Ukraine, and Uzbekistan, 57 Fed Reg. 49,220, 
49,255-61 (Dep't Comm. 1992) |hereinafter “Uzbek Suspension Agreement”). Subsequent amendments to the agree- 
ments are not relevant here. 
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and after the suspension agreement, and that the Department should 
allow them to submit country-specific data.4 

On February 18, 2000, Commerce issued Uranium from Uzbekistan, 
65 Fed. Reg. 10,471 (Dep’t Comm. 2000) (prelim. sunset determ.) |here- 
inafter “Preliminary Results”). The Preliminary Results adopted and 
incorporated an Issues and Decision Memorandum for the Sunset Re- 
view of Uranium from Uzbekistan (Feb. 28, 2000), PR. Doc. 1248, P1.’s 
App., Tab 4. In response, plaintiffs submitted a case and rebuttal brief 
that again complained about the procedural irregularities in the origi- 
nal investigation and asserted that Commerce erred in the Preliminary 
Results. Uzbeks Case Brief (Apr. 10, 2000), C.R. Doc. 1270, Pl.’s App., 
Tab 10; Uzbeks Rebuttal Brief (Apr. 18, 2000), PR. Doc. 1281, Pl.’s App., 
Tab 11. 

On July 5, 2000, Commerce rejected plaintiffs’ arguments in Ura- 
nium from Uzbekistan, 65 Fed. Reg. 41,441 (Dep’t Comm. 2000) (final 
sunset determ.) [hereinafter “Final Results”). The Final Results 
adopted and incorporated an Issues and Decision Memorandum for the 
Sunset Review of Uranium from Uzbekistan (June 27, 2000), PR. Doc. 
1288, Pl.’s App., Tab 2. 


JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c). In review- 
ing final determinations in antidumping duty investigations and re- 
views, the court will hold unlawful those agency determinations that are 


“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). 


DISCUSSION 


This case is sui generis. It involves the issue of what procedures are to 
be followed when an antidumping case is filed against one country and 
that country dissolves into numerous others before the proceedings are 
concluded. 


In earlier litigation, the court permitted the investigation of uranium 
imports from the former Soviet republics to continue even though the 
proceedings were commenced against the Soviet Union and certain defi- 
ciencies in responses were attributable to the break up of the Soviet 


419 US.C. § 1675a(c) reads in relevant part as follows: 
(1) In general 
In areview conducted under |section 1675(c)| of this title, the administering authority shall determine whether 
revocation of an antidumping duty order or termination of a suspended investigation under |section 1673c| of this 
title would be likely to lead to continuation or recurrence of sales of the subject merchandise at less than fair value 
lhe administering authority shall consider— 
(A) the weighted average dumping margins determined in the investigation and subsequent reviews, and 
(B) the volume of imports of the subject merchandise for the period before and the period after the issuance 
of the antidumping duty order or acceptance of the suspension agreement. 
(2) Consideration of other factors 
If good cause is shown, the administering authority shall consider such other price, cost, market, or economic 
factors as it deems relevant 
(3) Magnitude of the margin of dumping 
The administering authority shall provide to the Commission the magnitude of the margin of dumping that is 
likely to prevail if the order is revoked or the suspended investigation is terminated. The administering authority 
shall normally choose a margin that was determined under |section 1673d] of this title or under | section 1675(a) or 
(b)(1)| of this title 
19 U.S.C. §§ 1673d, 1675(a), and 1675(b)(1) are, respectively, final determinations, periodic review determinations and 
changed circumstances review determinations 
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Union. It was the court’s understanding that the individual exporting 
countries or concerns would be permitted to submit their own data be- 
fore adverse consequences ensued or would receive appropriate consid- 
eration or adjustment due to lack of control from the outset of the 
proceedings. Techsnabexport II, 802 F. Supp. at 473. Commerce has done 
little to adapt its procedures to fit these unique circumstances and does 
not attempt to defend its actions on the basis that the preliminary mar- 
gin is actually reflective of dumping at any time by the Uzbeks. Rather, 
defendant attempts to support its decision by claiming that the Uzbeks 
are technically barred from raising their arguments. 

Commerce argues that 19 U.S.C. § 1675(c)(3) permits it to assume 
that there was dumping even though the proceedings were suspended, 
and to adopt the preliminary BIA margin for purposes of its analysis and 
in order to provide a margin to the ITC. Commerce seeks to support its 
conclusion by noting that the agency could not rely on the margins spe- 
cified in § 1675a(c)(3), because there is neither a final determination 
margin to use nor any margin available from a review of such a deter- 
mination. 

It may be that in a more normal case with no § 1675a(c)(3) margins 
available, Commerce has the discretion to assume dumping and to use 
any preliminary margin that is more than de minimis. See Policies Re- 
garding the Conduct of Five-year (“Sunset”) Reviews of Antidumping 
and Countervailing Duty Orders, 63 Fed. Reg. 18,871, 18,873 (Dep’t 
Comm. 1998) (Sunset Policy Bulletin). The court need not decide wheth- 
er Commerce may use a preliminary margin without applying some 
safeguards or doing further investigation for purposes of an ordinary 
sunset review. This is not anormal case. Commerce’s use in this case of 
the preliminary margin is not based on substantial evidence or in accor- 
dance with law. Commerce here abused its discretion when it used such 
discretion to deny parties fair opportunity to participatein a meaningful 
way.° 

It is spurious to argue that the Uzbeks had the chance to obtain an 
effective review under 19 U.S.C. §§ 1675(a) or (b) of the highly adverse 
margin and to dispute any procedural deficiencies in such reviews. In 
this case there was no antidumping duty order to review under 
§§ 1675(a) and (b) because the suspension agreement interrupted the 
proceedings, as it was designed to do. A section 1675 review of the sus- 
pension agreement in order to obtain a new margin calculation itself 
would be meaningless. Rules governing compliance with and modifica- 
tion of the suspension agreement are provided for within the agreement 
itself. See Uzbek Suspension Agreement, Arts. VIII, X, XI, and there is 


5 Commerce does not address the Uzbeks’ allegation that they did not receive notice of the original proceedings until 
after the preliminary margin was determined. It is undisputed that the Uzbeks attempted to submit their own data 
here and were rebuffed. Commerce simply refused to consider the possibility that a re-calculation of the dumping mar- 
gin would be particularly appropriate in this case, notwithstanding the fact that the Statement of Administrative Ac- 
tion (“SAA”) contemplates that in a sunset review new margins may be calculated if extraordinary circumstances exist. 
SAA, accompanying H.R. Rep. No. 103-826(I), at 890-91, reprinted in 1994 U.S.C.C.A.N. 4040, 4214. 
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little purpose to focusing on the past margin arrived at in the extraordi- 
nary circumstances present in this case.® 

Under these circumstances there is more than enough reason for 
Commerce to consider factors outside the norm, as it acknowledged it 
may do under 19 U.S.C. § 1675a(c)(2), and there is insubstantial reason 
for proceeding in lockstep with “normal” procedures. The Uzbeks have 
not had a fair opportunity to have any information considered as to 
whether their exports were dumped and at what level such dumping oc- 
curred, if it did occur. Section 1675(c) assumes that dumping occurred. 
That assumption has not been shown to be an acceptable one in this 
case, particularly at the level selected.’ 

Further, Commerce does not address the Uzbeks’ argument that its 
conduct violates the WTO Agreement on Implementation of Article VI 
of the General Agreement on Tariffs and Trade (1994) (“Antidumping 
Agreement”).® Rather, it relies on another erroneous technical bar argu- 
ment. It relies on the prohibition of 19 U.S.C. § 3512(c)(1) against chal- 
lenges to governmental action on the basis that it violates a WTO 
agreement. Of course, the Uzbeks are not bringing an action under any 
WTO agreement, and they are free to argue that Congress would never 
have intended to violate an agreement it generaliy intended to imple- 
ment, without expressly saying so. 

The court need not resolve whether Commerce’s action violates the 
Antidumping Agreement and whether Congress intended to permit 
such violation. Nor will the court address whether the overall decision 
that dumping would continue if the antidumping duty regime were not 
applicable is supported by substantial evidence. As a threshold matter 
Commerce must support its finding of a non-de minimis margin before 
it can embark on arational § 1675(c) analysis. Under the unique facts of 
this case, it cannot simply accept the preliminary BIA margin based on 
the “normal” rules. It must use the discretion given to it by the statute 
to address an extraordinary situation so as to make some rational deci- 
sions in a fair manner. 

This matter is remanded for conduct in accordance with this opinion. 
As Commerce lacks information to provide a reasonably accurate likely 
margin for Uzbekistan, it shall gather new data. Because of the matter 
discussed in note 2, the parties shall consult and, within 11 days hereof, 
propose an order governing timing of the remand proceedings. 


© Although they arise differently, changed circumstances reviews and sunset reviews share the purpose of determin- 
ing whether continued unfair trade relief is necessary. See Eveready Battery Co., Inc. v. United States, Slip Op. 99-126 
at 20 (CIT 1999). In Eveready, the ITC took the position that an ongoing sunset review moots a request for a changed 
circumstance review, which the court found to be true under the facts of that case. 

‘Indeed, the preliminary margin is based on petition data as to the USSR and not as to Uzbekistan. 


8 The Uzbeks assert that Articles 6.0 and 11.4 of the Antidumping Agreement together require in a sunset review 
that dumping margins be calculated for individual exporters or producers 
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